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LIGHT AND COKE COMPANY,

NORTH SHORE GAS COMPANY,
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204 of the Public Utilities Act for
authority to engage in a
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agreements with affiliated interests
pursuant to Section 7-101, and under
the Public Utilities Act to effectuate
the Reorganization.

INITIAL BRIEF OF THE

STAFF OF THE ILLINOIS COMMERCE COMMISSION

Staff of the lllinois Commerce Commission (“Staff”), by and through its counsel,
pursuant to Section 200.800 of the Rules of Practice (83 Ill. Adm. Code 200.800) of the
lllinois Commerce Commission’s (“Commission”), respectfully submits its Initial Brief in

the above-captioned matter.

INTRODUCTION
On August 6, 2014, the Wisconsin Energy Corporation, Integrys Energy Group,

Inc., Peoples Energy, LLC, The Peoples Gas Light and Coke Company (“Peoples Gas”



or “PGL”) and North Shore Gas Company (“North Shore”) (collectively “Gas Companies”),
ATC Management Inc. and American Transmission Company LLC (collectively “Joint
Applicants” or “JAs”) filed an application (“Application”) for authority to engage in a
reorganization and to enter into agreements with affiliated interests, pursuant to Sections
7-101 and 7-204 of the Public Utilities Act (“Act”).

An initial status hearing was held on September 4, 2014, at which time the
Administrative Law Judge (“ALJ”) set a schedule for the filing of testimony and briefs by
the Joint Applicants, Staff and Intervenors. (Tr. 7, September 4, 2014.)

The following parties intervened in this matter: the Citizens Utility Board (“CUB”),
Environmental Law and Policy Center (“ELPC”), the Retail Energy Supply Association
(“RESA”), Local 18007, Utility Workers of America, AFL-CIO (“UWUA?"), the People of the
State of lllinois by Attorney General Lisa Madigan (“AG”), and the City of Chicago (“City”).

Staff filed testimony for the following witnesses: Harold Stoller (Ex. 1.0, Ex. 8.0 and
Ex. 15.0), Eric Lounsberry (Ex. 2.0 and Ex. 9.0), Matthew Smith (Ex. 3.0 and Ex. 10.0),
David Sackett (Ex. 4.0), Daniel G. Kahle (Ex. 5.0 and Ex. 11.0), Dianna Hathhorn (Ex. 6.0
and Ex. 12.0), Michael McNally (Ex. 7.0 and 13.0), and Alicia Allen (Ex. 14.0).

The JA’s sponsored the following witnesses’ testimony: Schott, Leverett, Giesler,
Hesselbach, Reed, Lauber, and Webb.

The following parties sponsored witness testimony: City-CUB (Cheaks, Gorman,
and Wheat); AG (Coppola and Effron), RESA (Clark) and UWUA (Passerelli).

Evidentiary hearings were held on February 18" and 19" 2015 at which time

testimony not admitted by affidavit was subject to cross examination.



On March 11, 2015, the Commission issued data requests to the JAs. (Notice of
Commissioners’ Data Request.) Responses and Replies to Responses to the data
request were due March 18" and March 24", 2015, respectively. (Notice of ALJ’s Ruling,
March 12, 2015.)

Consistent with the revised briefing schedule set by the ALJ, Initial and Reply

Briefs are due March 27, 2015 and April 10, 2015, respectively.

Il. OVERVIEW/SUMMARY

The Commission should not approve the Joint Applicants’ reorganization unless
the Commission orders and Joint Applicants agree to all of Staff’s conditions set forth in
Appendix A, Appendix B, and Appendix C to this brief, for the reasons identified below
and/or set forth in in the respective testimonies of the Staff withesses. While the Joint
Applicants have agreed to a large number of Staff’s proposed conditions, which are listed
in Appendix A, there are a few conditions, which are listed in Appendix B, that Joint
Applicants have not agreed to. Joint Applicants take issue with two of the conditions
proposed by Staff withess Eric Lounsberry and the two conditions proposed by Staff
witness Matthew Smith. Joint Applicants also have agreed to a number of conditions
proposed by themselves or other parties to which Staff, except as set forth in this brief,
has no objection to. (JAs Ex. 15.1 REV.)

Mr. Lounsberry’s conditions and Mr. Smith’s conditions are consistent with Section
7-204 of the Act and are necessary in order for the JAs to meet the statutory requirements
of Section 7-204. Where a statute does not specifically place any burden of proof, courts

have uniformly imposed on administrative agencies the common-law rule that the party



seeking relief has the burden of proof. Scott v. Dept. of Commerce and Community

Affairs, 84 1ll. 2d 42, 53; 416 N.E.2d 1082, 1088; 1981 Ill. Lexis 229 at 14; 48 Ill. Dec. 560
(1981). The term “burden of proof” includes the burden of going forward with the evidence,

and the burden of persuading the trier of fact. People v. Ziltz, 98 Ill. 2d 38, 43; 455 N.E.2d

70, 72; 1983 Ill. Lexis 453 at 6; 74 1ll. Dec. 40 (1983). The burden of persuading the trier
of fact does not shift throughout the proceeding, but remains with the party seeking relief.

Ambrose v. Thornton Twp. School Trustees, 274 Ill. App. 3d 676, 680; 654 N.E.2d 545,

548; 1995 Ill. App. Lexis 614 at 7-8; 211 Ill. Dec. 83 (1%t Dist 1995), app. den., 164 lll. 2d
557 (1995).

Mr. Lounsberry’s conditions are necessary for Joint Applicants to meet the
requirement of Section 7-204(b)(1) of the Act. Part (b)(1) of Section 7-204 requires that
the Commission find that the reorganization will not diminish the utility’s ability to provide
adequate, reliable, efficient, safe and least-cost public utility service. With respect to Mr.
Lounsberry’s contested conditions, Joint Applicants: (1) refuse to recommit to complete
Peoples Gas’ Accelerated Main Replacement Program (“AMRP”) by 2030 and (2) refuse
to agree to minimum Full Time Equivalent Employee (“FTE”) levels of: (a) 1,356 at
Peoples Gas, (b) 177.7 at North Shore and (c) 493 for Integrys Business Support for two
years after close of the reorganization transaction and refuse to agree that to the extent
there are additional hires for personnel recommended by the Liberty Consulting Group’s
(“Liberty”) Final Report on AMRP, those hires will not count toward the previously
mentioned FTEs and Joint Applicants will separately track the AMRP hires recommended
by the Liberty Report on AMRP. Mr. Smith’s conditions are necessary to protect the

interests of North Shore and Peoples Gas and their customers as required by Section 7-



204(f) of the Act. Mr. Smith’s proposed conditions, which Joint Applicants have not agreed
with in their entirety concern the movement of insider meters to the outside by Peoples
Gas and the implementation of a Pipeline Safety Management System. Both Mr.
Lounsberry’s and Mr. Smith’s conditions set forth in Appendix B and all of the other Staff
conditions listed in Appendix A must be imposed on the Joint Applicants, for the reasons
set forth below, in order for the Joint Applicants’ reorganization to meet the statutory
requirements of the Act.

Staff also proposes two post-hearing conditions in Appendix C. Both of these
conditions result from the Commission-initiated Docket No. 15-0186, which was initiated
on March 11, 2015, to investigate two anonymous whistleblower letters and related illegal
or improper activity sent to Commission Staff and attorneys. The two letters allege
numerous illegal and improper acts and practices conducted by employees at Peoples
Gas, WEC and Integrys. The allegations relate to the acquisition/merger process,
management of the AMRP, and related criminal and fraudulent activity. Staff’s first
proposed post-hearing condition is that the JAs shall not be permitted to recover through
rates any expenses, costs, fines, penalties, fees or economic losses of any description
whatever, however incurred, arising out of improper, unlawful or criminal activity
discovered in the course of any investigation related to these letters or related activities.
The term investigation is not limited to the Commission-initiated investigation in Docket
No. -15-0186 but would include any related state or federal investigation (“Investigation”).

This condition is necessary to protect the interest of the Gas Companies’
customers within the meaning of Section 7-204(f) of the PUA. In the event that the

Commission’s investigation does in fact reveal wrongdoing or culpable negligence on the



part of officers, employees, agents or representatives of WEC, Integrys or the Gas
Companies, ratepayers should not be required to bear the costs of such misconduct;
rather, shareholders should do so. If, for example, the Investigation reveals that the Gas
Companies or Integrys have failed to put in place financial controls adequate to prevent
inflation of costs by contractors, the belated implementation of such controls should not
be borne by ratepayers. Certainly, shareholders, rather than ratepayers should absorb all
fines and penalties.

The second condition relates to the claims in the letters alleging WEC involvement
and misconduct in the AMRP Investigation. Staff urges the Commission to require WEC
to terminate from employment or contractual relationship any officers, employees, agents
or representatives of JAs found to have attempted to frustrate or improperly influence the
AMRP audit, or any officers, employees, agents or representatives of JAs otherwise found
to have committed misconduct. This condition is necessary because, if there have indeed
been attempts to frustrate the conduct of a lawful Commission-ordered audit, it is simply
not in the public interest — in fact, it is directly contrary to the public interest — that those
responsible be trusted to remain in the JAs’ employ or in a contractual relationship with
JAs.

As noted above, Section 7-204(f) of the Act allows the Commission to impose any
“terms, conditions, or requirements as, in its judgment, are necessary to protect the
interests of the public utility and its customers.” 220 ILCS 5/7-204(f). Staff’'s proposed
conditions, described in detail in this brief, and in Appendices A, B, and C, are necessary

to protect the interests of Peoples Gas, North Shore Gas, and its ratepayers.



Il ARGUMENT
A. Section 7-204 Issues Contested or Partially Contested by JAs
1. 7-204(b)(1)

Section 7-204(b)(1) of the Act provides that in reviewing any reorganization the
Commission must find that “the proposed reorganization will not diminish the utility’s
ability to provide adequate, reliable, efficient, safe and least-cost public utility service.”
(220 ILCS 5/7-204(b)(1).). Staff witness Lounsberry proposed several conditions and
recommendations in order for him to be able to recommend that JAs’ application met the
requirement of Section 7-204(b)(1). (Staff Ex. 9.0, 3-5.) The conditions and commitments
were subsequently narrowed down or refined into seven conditions. (Id., 6-7.) JAs did
not agree with two of Mr. Lounsberry’s conditions. One of the conditions not agreed to is
a recommitment by JAs for Peoples Gas to complete AMRP by 2030 and the other relates
to FTEs. The five agreed to conditions are set forth in detail Appendix A. The agreed to
conditions relate to:

1. the implementation of the recommendations contained in the final
investigation report by Liberty on AMRP;

2. PGL’s cooperation with Staff and its consultants in the verification of the
implementation of the recommendations from the final investigation report
by Liberty on AMRP;

3. PGL providing semi annual written reports on the implementation of
recommendations from the final investigation report by Liberty on AMRP;

4. ending the reporting on condition #24 from Docket No. 06-0540, and
5. the Gas Companies minimum capital investment levels.

All of Mr. Lounsberry’s conditions must be imposed on the JAs in order for the JAS’
reorganization to not diminish the utility’s ability to provide adequate, reliable, efficient
and safe and least-cost public utility service. The support for the two contested conditions

proposed by Mr. Lounsberry follow is set forth below.



a. Recommitto complete AMRP by 2030

Section 7-204(b)(1) of the Act requires the Commission to find that the
reorganization will not diminish the utility’s ability to provide adequate, reliable, efficient,
safe and least-cost public utility service. (220 ILCS 5/7-204(b)(1).) Approval of the JAS’
petition should be conditioned upon JAs recommitting to complete Peoples Gas’ AMRP
by 2030. Such a recommitment would be consistent with the Commission’s order in
Docket Nos. 09-0166/09-0167 (Cons.) (“2009 Rate Cases”). (Staff Ex. 2.0, 13.) Without
such recommitment by JAs, there will be a diminution in Peoples Gas providing adequate,
reliable, efficient, safe and least-cost public utility service. An extension of the AMRP
2030 end date would have serious safety implications. (Staff Ex. 8.0, 8.) AMRP was
ordered by the Commission for only pipeline safety reasons and AMRP’s end date should
not be extended without giving serious consideration to the pipeline safety implications of

an extension. (Id., 8-9.)

The JAs do not accept this assessment. Instead, the JAs claim Peoples Gas’
commitment to AMRP in the 2009 Rate Cases order was to a 20-year program, but
dependent upon certain cost recovery. The JAs argue that the Commission 2009 Rate
Cases order linked the timeline for AMRP completion with the approval of the Rider ICR
cost recovery mechanism. (JAs Ex. 9.0, 3) The JAs then argue that, because the lllinois
Appellate Court held that the Commission lacked the authority to approve Peoples Gas’
Rider ICR?Y, the Commission direction for completion of AMRP by 2030 is no longer

applicable. (1d., 4.)

1 People v. lllinois Commerce Commission, 2011 IL App (15%) 100654.




The JAs’ argument should be rejected. The 2009 Rate Cases order determined
that completion of AMRP by 2030 was necessary and in the public interest. (Staff Ex.
9.0, 11.) Having made that determination, the Commission required that Peoples Gas
complete the AMRP by the year 2030. Id. Only then did the Order authorize Rider ICR
to allow Peoples Gas a means to obtain recovery of its AMRP costs versus Peoples Gas
needing to seek recovery via periodic rate cases. Id. The issue of whether there is a need
to accelerate replacement of cast and ductile iron mains is and always has been separate

and distinct from the issue of the appropriate recovery mechanism. (Staff Ex. 9.0, 11-12.)
The Commission concluded the following in the 2009 Rate Cases order:

We are told by Staff that an accelerated modernization program for
the Company is shown to be a necessity that neither the Commission
nor PGL can ignore. Mr. Stoller points out that the Company's
system is old, antiquated and approaching the point where further
aging will become an emergency matter rather than one which can
reasonably be planned and executed. It is important to Staff that the
replacement program begins very soon in order to keep the system
safe for the citizens of Chicago. This echoes the City's similar
position of public safety in urging for our adoption of ICR.

On the other hand, we observe PGL and the AG to dispute Staff's
assertions. They each point out that there is nothing to show that the
Company‘s system is not being operated safely at the present time.
We see nothing in these arguments to contradict or explain away the
testimony of Mr. Stoller or PGL's expert Mr. Marano or to give
confidence to the Commission for maintaining the status quo.

While Mr. Marano did say that PGL has prudently managed its
system and the risks it poses are well in line with acceptable industry
measures, his testimony further tells us that there is a need to pursue
a more accelerated approach of upgrading this system to prevent or
mitigate foreseeable future risk of system and asset failure. The
Commission recalls well his point that costs will only rise as matters
get worse or if an emergency were to erupt.

Immediate safety concerns are not what drive our concern. We
expect PGL to stay attentive to the prudent operation of its system.
No company wants to come before the Commission and explain
away service failures or worse events. What we glean from Mr.



Marano‘s testimony is that PGL's performance is fine to this point -
but performance alone will not obliterate the risks. The Commission
does not condone such a band-aid approach nor do we consider it
safe for any length of time. In other words, a band-aid will not suffice
in the situation where a cut is in serious need of stitching.

North Shore Gas Company and the Peoples Gas Light and Coke Company, ICC Order
Docket Nos. 09-0166/0167 (Cons.), 193, January 21, 2010 (emphasis added). The 2009

Rate Cases Order further indicated:

Due to the many benefits that the accelerated plan provides to
ratepayers, the Commission is of the opinion that time is of the
essence _and hereby requires completion of the acceleration plan
project by 2030. Any variance from this completion date will require
the Company to seek the Commission‘s approval.

(Id. at 196.) (emphasis added). Nothing in the 2009 Rate Cases order states or even
suggests that AMRP’s 2030 end date was dependent upon rider cost recovery. Instead,
the order provides that any change from that 2030 end date would require Commission

approval. This is not the appropriate case for the Commission to grant that approval.

The JAs proposed the following commitment regarding this issue:

Peoples Gas will continue the Accelerated Main Replacement Program
(“AMRP”), assuming it receives and continues to receive appropriate cost
recovery, with a planned 2030 completion date. (JAs Ex. 15.1 REV #5.)

The Commission should reject the JAs’ commitment because it is not consistent with the
Commission’s 2009 Rate Cases order and the Commission instead should adopt Staff's

proposed language for this issue. Staff’'s proposed commitment language is as follows:

Joint Applicants will reaffirm Peoples Gas’ commitment to the Commission
in Docket Nos. 09-0166/09-0167 (Consol.) to complete the Accelerated
Main Replacement Program (“AMRP”) by the end of 2030. (Staff Ex. 9.0,
15.)

10



b. Full Time Equivalent Employees

The number of employees the JAs will retain after the close of the reorganization
transaction is vital in determining whether the proposed reorganization will diminish the
Gas Companies’ ability to provide adequate, reliable, efficient, safe and least-cost public
utility service. (220 ILCS 5/7-204(b)(1).) Reducing employee levels below the levels
approved by the Commission from the Gas Companies most recent rate cases could
cause detrimental results for ratepayers. As a condition for approval of the
reorganization, the Commission should require the JAs to enter into a commitment to
retain for two years after the closing of the proposed organization the FTE levels the
Commission approved in Docket Nos. 14-0224/14-0225 (Cons.) (“2014 Rate Cases”).
Related to that condition and commitment, the Commission should order that any
recommendations from the Liberty review of Peoples Gas’ AMRP that result in additional

headcount shall not count toward the existing FTE commitment values.

In its direct testimony, the JAs proposed a commitment to maintain 1,953 full time
FTE positions in lllinois for two years after the closing of the proposed reorganization.
(JAs Ex. 1.0, 18.) This proposal however, was lacking in clarity for several reasons. First,
the JAs’ proposed FTE amounts were an aggregate amount, not broken out between
North Shore, Peoples Gas, and Integrys Business Support. (See Staff Ex. 2.0, 30.)
Second, the number of FTEs proposed by the JAs was not consistent with the projected
FTE levels that the Gas Companies forecasted in their 2014 Rate Cases. Id. Finally, the
potential exists that the Liberty Consulting Group’s audit of Peoples Gas’ AMRP could
result in recommendations to increase staffing levels on some areas of the Company.

Staff witness Eric Lounsberry requested the JAs add to the phrasing “Peoples Gas agrees

11



and commits that it shall implement any increased staffing levels recommended by Liberty
audit recommendations as an overall increase in the agreed upon FTE levels for Peoples

Gas” to address this concern. (Id., 29-30.)

The JAs responded by indicating their 1,953 FTE commitment is a “floor level”
commitment for the post-merger company. (JAs Ex. 6.0, 23.) As such, they argued this
commitment does not mean that the WEC Energy Group is looking to target this level of
lllinois employment to this figure and that the needs of the Gas Companies to provide
adequate, reliable, efficient, safe, and least-cost utility service and the shared service
company in lllinois may require more than the commitment level. Id. The JAs also claim
that in the FTE levels the Gas Companies forecasted within the 2014 Rate Cases, 1,356
for Peoples Gas and 177.7 for North Shore, are not inconsistent with the JAs’ floor-level

commitment. (Id., 23-24.)

The JAs’ “floor level” commitments break down to 1,294 FTE for Peoples Gas and
166 FTE for North Shore. (Staff Ex. 9, 17.) Significantly, these figures represent
reductions of 4.6% (1,356 — 1,294 = 62, 62/1,356 * 100 = 4.6) and 6.6% (177.7 — 166 =
11.7, 11.7/277.7 * 100 = 6.6), respectively, in Peoples Gas and North Shores 2015
forecasted manpower levels from the 2014 Rate Cases. Id. While the Order from the
2014 Rate Cases provides the Gas Companies with their projected 2015 FTE levels
(North Shore and Peoples Gas, ICC Order Docket Nos. 14-0224/0225 (Cons.), 59 and
63, January 21, 2015) the JAs have failed to provide any rationale behind why the

Commission ordered levels should be departed from.

While JAs argue for reduced FTE levels in this reorganization case, the Gas

Companies took the opposite position in the 2014 Rate Cases. Inthe 2014 Rate Cases,

12



Peoples Gas forecasted an increase in its headcount from 1,306 FTE employees at the
end of 2013 to 1,356 employees at the end of 2014 and throughout the entire 2015 test
year. (Staff Ex. 9.0, 18; North Shore and Peoples Gas, ICC Order Docket Nos. 14-
0224/0225 (Cons.), 55, January 21, 2015.) Peoples Gas based its forecast on an
increased need for employees to address stricter standards of compliance with pipeline
safety rules as well as increased work on AMRP. (Staff Ex. 9.0, 18.) Next, Peoples Gas
identified thirty-three positions for which interviews were currently being conducted. Id.
The Gas Companies also noted that approximately twenty positions will be filled by utility
workers who graduated from the Power for America training program at Dawson
Technical Institute in Chicago in September 2014. Id. Finally, the Gas Companies noted
that the utility workers participate in a six-week long internship through Peoples Gas,
wherein the workers are assigned to a district shop and are evaluated by management
staff, supervisors, and peer and Peoples Gas seeks to hire those individuals who

successfully complete the internship program as full-time utility workers. (ld., 18-19.)

North Shore also forecasted an increase in its headcount to 178 FTEs throughout
2014 and 2015 in the 2014 Rate Cases. (Staff Ex. 9.0, 19; North Shore and Peoples
Gas, ICC Order Docket Nos. 14-0224/0225 (Cons.), 59, January 21, 2015.) To support
its increased test-year employee levels, North Shore provided information that it had
conducted interviews to fill thirteen open positions, and that it anticipated it would fill an
additional two positions in the fourth quarter of 2014. (Staff Ex. 9.0, 19.) In addition,
North Shore noted that the increased employee levels are necessary and reasonable, as

the Company’s current employee level has forced it to operate at levels below the
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budgeted headcount, resulting in an inefficient reliance on overtime and contractors to

supplement its workforce. Id.

The JAs claim Staff's proposed FTE commitment language changes the nature of
the commitment by removing the Illinois component from the FTE commitment and
limiting the flexibility the WEC Energy Group needs to operate its business efficiently. (JA
Ex. 15.0, 14-15.) The JAs also claim that Staff’'s proposed FTE commitment would limit
the ability of the WEC Energy Group to seek synergy savings and reduce potential
duplication in the shared services company. (Id., 15.) Further, the JAs claim the
implementation of recommendations from the final Liberty investigation report are better
left addressed by the already agreed-upon conditions concerning their implementation.
Id. Moreover, the JAs argue that the proposed language presupposes that any Liberty
recommendation for the hiring of additional personnel must be in addition to forecasted
2015 test year FTE levels. Id. The JAs contend that the proposed language would
foreclose the possibility of additional hires being recommended as a replacement for
existing personnel with the incorrect or inadequate skillsets. Id. Alternatively, a different
recommendation might propose eliminating certain positions to increase efficiency,
leading to the recommendations as a whole providing for no net change in employment

levels. Id.

The JAs claim the best alternative for an FTE commitment is the one they proposed

in their original filing:

The Joint Applicants agree that the WEC Energy Group will maintain a minimum
of 1,953 FTEs in the State of lllinois for two years after the Reorganization closes.
(Id., 15; JAs Ex. 15.1 REV #2.)
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The JAs also provided an alternative FTE commitment language should the
Commission determine the employment levels at the Gas Companies themselves are
more significant than overall employment levels maintained in the State of Illinois. The
JAs stated they can agree to a condition to maintain a minimum level of employment at
the Gas Companies based upon the 2015 test year levels for which recovery was
approved in their 2014 Rate Cases (1,356 FTEs for Peoples Gas and 177.7 FTEs for

North Shore). (JA Ex. 15, 16) This alternative FTE commitment is:

[Alternative Condition] The Joint Applicants agree that the Gas
Companies will maintain at least 1,534 FTEs for two years after the
Reorganization closes. (Id.; JAs Ex. 15.1 REV # 2.)

The Commission should reject the JAs’ arguments. Likewise, the Commission
should reject both of the JAs’ proposed conditions/commitments language. JAs indicate
that they do not expect to implement any large-scale layoffs after the reorganization
closes. (JAs Ex. 1.0, 17.) In particular, the JAs state that the motivation behind many
corporate transactions is a belief that consolidation can result in large, quickly-achieved
cost savings, usually through a massive reductions in employee headcount. Id. The JAs
point out that this proposed transaction does not fit that mold; instead the transaction is
primarily motivated by, and makes business sense based on, the fact that it results in a
combined company with strong cash flows that can be prudently invested in needed
energy infrastructure. Id. The JAs also state that the Gas Companies’ employees will
benefit by becoming part of an organization that is better equipped to maintain its
independence and cost-effectiveness in the rapidly changing energy business. 1d. Next,
the JAs note that to minimize disruption and ensure a deliberate transition to combined

operations, Wisconsin Energy is not planning the sort of reduction in force that occurs in
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many corporate consolidations. Id. Instead, the JA claimed they expect the vast majority
of any reductions in employee headcount to occur over time through attrition — i.e.,
voluntary decisions by employees to leave the company, such as retirements and
voluntary departures. Id. All of this is contradicted by the JAs’ so-called “floor-level”
commitment in this reorganization proceeding, which would result in a reduction in the

number of FTEs.

The JAs have never provided any definitive plans for how they will operate the Gas
Companies going forward, or what if any staffing level reductions they identified. In fact,
JAs provided insufficient information to form a conclusion regarding any longer-term effect
of the proposed reorganization. (Staff Ex. 2.0, 8-9.) What is known is that the Gas
Companies argued in the 2014 Rate Cases for specific FTE levels, and these are the
same levels that the Commission should hold the JAs to maintain in their proposed FTE
commitment language. (Staff Ex. 9.0, pp. 20-21.) Finally, Staff's proposed FTE
commitment levels for Integrys Business Support (493 FTES) equal those originally
proposed by the JAs for Integrys Business Support when the JAs’ aggregate totals are

broken down into the individual components. (Staff Ex. 2.0, 27.)

Based upon the above, the Commission should require the JAs to commit to the

language below regarding the levels of FTE for its lllinois operations.

Joint Applicants agree to maintain a minimum of 1,356 FTEs for Peoples Gas,
177.7 FTEs for North Shore, and 493 FTEs for Integrys Business Support for two
years after the close of the transaction. The Joint Applicants also agree to the
extent it implements any recommendations in the final report on the Peoples Gas’
AMRP investigation that require the hiring of additional personnel, those additional
personnel shall not count toward the FTE values previously identified and the Joint
Applicants shall track them separately. (Staff Ex. 9.0, 21.)
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2. 7-204(f)
a. The Commission Should Require the JAs to Implement a

Pipeline Safety Management System for the Gas Companies
as a Condition of Approval of the Transaction

The record in this proceeding demonstrates that. PGL has, over an extended
period, been the subject of a number of Notices of Probable Violation (“NOPVs”) issued
by the Commission’s Gas Pipeline Safety Program Staff, alleging apparent violations of
federal regulations governing gas pipeline safety. (Staff Ex. 3.0, 10.) Pipeline Safety Staff
issued NOPVs for apparent violations of pipeline safety regulations governing corrosion
control procedures, leak survey procedures, improperly abandoning facilities, inadequate
record keeping, failure to follow procedures for numerous requirements, pressure testing,
emergency procedures, customer notification, qualifying employees to fabricate pipe
joints, public awareness, reporting safety-related conditions, hazardous leak repairs,
resolving unsafe conditions, operator qualifications and plastic pipe overexposure to
ultraviolet light. Id. These NOPVs demonstrate a pattern of failure at PGL: more
specifically, failure to properly identify regulatory requirements, failure to adequately
follow procedures, failure to provide adequate supervision, and failure to provide
adequate quality assurance. (Id., 11.) These failures can be attributed at least in part to
the fact that PGL has had continual issues communicating areas of concern within its own
organization. Id.

The record in this proceeding further identifies three particularly serious violations
of pipeline safety requirements by PGL. (Staff Ex. 3.0, 6-10.) Two of these violations
resulted in injuries to persons, and one in a fatality. (Id., 8-9.) PGL paid fines totaling $1.3
million to resolve these violations, and in each case was ordered to revise its pipeline

safety policies and procedures. (Id., 7-9.) PGL was also required to retain a consultant to
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investigate PGL’s compliance with pipeline safety regulations, including evaluation of
PGL’s record-keeping procedures, substantiation of PGL’s pipeline safety inspection
records, and verification of recorded pipeline safety conditions in the PGL system,
followed by an audit of PGL’s continuing actions to implement recommended
improvements to its pipeline safety program. (Id., 7-8)

Given this history, it is vital that the Commission condition approval of the
transaction upon PGL being required to take positive steps to improve its pipeline safety
performance, in order to protect the interests of PGL and its customers consistent with
Section 7-204(f) of the Act. More specifically, the Commission should require PGL to
implement a Pipeline Safety Management System (“PSMS”) in accordance with American
Petroleum Institute Recommended Practice 1173 (“RP 1173”). (Staff Ex. 3.0, 15-16.)

RP 11732 provides guidance to pipeline operators for developing and maintaining
a PSMS. (Staff Ex. 3.0, 16.) The elements of RP 1173 are structured to minimize
nonconformity with other pipeline safety processes and procedures. I1d. While RP 1173
may include some elements of other management systems (such as those specific to
environmental management, occupational health, personnel safety management,
financial management, or insurance risk management), it does not include all
requirements specific to those systems. I1d. RP 1173 may be used either in conjunction
with or independent of other industry-specified documents. Id. Finally, RP 1173 builds
upon and augments existing requirements and is not intended to duplicate requirements

of any other consensus standards or regulations. 1d.

2 It is anticipated that RP 1173 will be available in its final form this spring. (Staff Ex. 3.0, 1
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Managing the safety of a complex process requires a system of efforts to address
multiple, dynamic activities and circumstances. (Staff Ex. 3.0, 16.) Pursuing the industry-
wide goal of zero pipeline safety incidents requires comprehensive, systemic effort. Id.
Some efforts within a PSMS are directed to a specific need or activity. Id. For example,
non-punitive reporting of near misses is one element that can be used to identify potential
risks and initiate proactive measures. Id. Though many process incidents are relatively
infrequent, they can still lead to serious consequences; indeed, as noted above, they can
lead to fatalities. (1d., 18-19) Accordingly, other elements of a safety management system
address the need to continuously operate safely and improve safety performance. (Id.,
19.) Effective communication between various departments to identify potential and
interactive threats can produce effective risk reduction. Id.

Such indirect broader-based efforts should include each of the following:

a. demonstrating management commitment;

b. structuring pipeline safety risk-management decisions;

c. increasing confidence in risk prevention and mitigation;

d. providing a platform for sharing knowledge and lessons learned; and

e. promoting a safety-oriented culture.

(Staff Ex. 3.0, 17.)

A PSMS should be based upon the following principles:

a. Commitment, leadership, and oversight from top management are vital to the
overall success of a PSMS;

b. A safety-oriented culture is essential to enable the effective implementation and

continuous improvement of safety management system processes and
procedures;

c. Risk management is an integral part of the design, construction, maintenance,
and operation of a pipeline;
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d. Pipelines are designed, constructed, operated, and maintained in a manner
that complies with Federal, state, and local regulations, and conform to
applicable industry codes and consensus standards with the goal of reducing
risk, preventing releases, and minimizing the occurrence of abnormal
operations;

e. Defined operational controls are essential to the safe operation and
maintenance of pipeline;

f. Incident response improves the likelihood of protection of life and property and
minimizes adverse environmental consequences;

g. The creation of a learning environment for continuous improvement is achieved
by investigating incidents thoroughly, fostering non-punitive reporting systems,
and communicating lessons learned,

h. Periodic assessment of risk management effectiveness and pipeline safety

performance improvement, as well as audits, is essential to ensure effective
PSMS performance; and

i. Pipeline operating personnel throughout the organization must effectively
communicate and collaborate with one another. Further, communicating with
service providers to share information that supports decision making and
completing planned tasks (processes and procedures) is essential.

(Staff Ex. 3.0, 17-18.)

Implementation of a PSMS at PGL would improve PGL’s pipeline safety
performance. (Id., 18.) A PSMS would improve PGL’s internal lines of communication and
would require all facets of the organization to better understand their roles and what is
required of them. Id. Given the record evidence regarding PGL’s pipeline safety
performance, implementation of such a system as a condition of approval of the
transaction is clearly necessary to protect the interests of the Gas Companies and their
customers, within the meaning of Section 7-204(f) of the Public Utilities Act. Id.

PGL states that, while it generally supports implementation of RP 1173, it is

“hesitant” to commit to doing so. (JA Ex. 11.0, 3.) It argues that RP 1173 exists only in
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draft form at this time, and no regulator in any other jurisdiction has to date required its
use. Id. Accordingly, asserts PGL, it has no examples of successful programs to emulate.
Id. PGL further argues that RP 1173 is a “collection of concepts” which is “vague[] and
subjective[e.]” (Id., 4-5.) Accordingly, PGL asserts that it cannot be certain how the
Commission will judge compliance with the implementation requirement if it is imposed
as a merger condition. Id. It further argues that implementation of RP 1173 will be costly
and burdensome. (1d., 5-6.) PGL proposes to work with Staff on developing a stipulation
concerning the development and implementation of a PSMS. (Id., 3; JA Ex. 20.0, 2.)
PGL'’s concerns lack merit. While initial implementation of a PSMS will not resolve
the various deficiencies at PGL, as PGL encounters issues not currently resolved by the
PSMS, steps can be taken to strengthen the program and thus implement a stronger
PSMS. (Staff Ex. 10.0, 2.) Accordingly, PGL’s concern that it has no other PSMS to
emulate is ill-taken, since PGL will, over the course of time, have its own experience to
draw on. It is likely that the program will be markedly different in 10 years from the PSMS
originally adopted. Id. As to costs and burdens, it seems likely that the successful
operation of a PSMS is likely to result in a substantial reduction in the fines that PGL is
required to pay for violations the lllinois Gas Pipeline Safety Act; as noted above, the
record reflects that PGL was fined $1.3 million to resolve only three violations. Such
savings are likely to offset at least some of the costs of implementing a PSMS. Likewise,
as noted above, PGL has in the past been required to retain consultants to identify defects
in its pipeline safety policies, procedures and practices. To the extent that a PSMS
improves PGL’s pipeline safety performance without requiring the retention of

consultants, PGL can realize significant offsetting savings there as well. Further, arguing
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that implementing a PSM will be burdensome; PGL'’s pipeline safety record is such that it
must be required to undertake certain burdens to improve it.

While the JAs indicate that they can agree to the following condition “[t]the Joint
Applicants shall work with Staff to plan and develop a Pipeline Safety Management
System for the Gas Companies during the two years after the close of the Reorganization”
(JAs Ex. 15.1 Rev, #14) that commitment is inadequate. Two years to develop a PSMS
is far too long. One year is a sufficient period for the Gas Companies to work with Staff
to develop an actual PSMS plan not just the common understanding of what plan would
look like. While Staff’s original proposal was for the implementation of PSMS only at PGL,
since JAs are willing to implement PSMS at both of the Gas Companies (Id.), a PSMS
should be implemented at North Shore as well. Accordingly, as a condition of approval
of the transaction, the Commission should order the JAs to work with Staff to implement
a PSMS for the Gas Companies. The Commission should direct that the JAs produce a
draft PSMS for Commission approval by within one year from the close of the transaction.

For all the above reasons, the Commission should adopt the following Staff
proposed condition that “The JAs shall work with Staff to implement a PSMS for the Gas
Companies. The JAs shall produce a draft PSMS for Commission approval within one

year of the close of the transaction.” as reflected in Appendix B, #3.

b. The Commission Should Order PGL to Implement a Program
to Move All Inside Customer Meters to Accessible Outside
Locations Within 10 Years From the Effective Date of the
Transaction

Federal regulations enforced under the lllinois Gas Pipeline Safety Act require

operators of gas distribution systems, such as PGL, to conduct periodic leakage surveys
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and periodically monitor facilities for atmospheric corrosion. (See, generally, 49 C.F.R.
88192.481; 192.723.) More specifically, PGL is required to conduct leakage surveys in
business districts “at intervals not exceeding 15 months, but at least once each calendar
year[,]” and outside of business districts “at least once every 5 calendar years at intervals
not exceeding 63 months.” (49 C.F.R. §723(b)(1), (b)(2).) Further, PGL must inspect
exposed pipelines for evidence of atmospheric corrosion “[a]t least once every 3 calendar
years, but with intervals not exceeding 39 months[.]*” (49 C.F.R. §192.481(a).) Each of
these regulations applies to gas meter locations, including insider meters. (Staff Ex. 3.0,
11.)

PGL committed to complete required inspections of all inside meters by 2005.
(Staff Ex. 3.0, 12.) PGL, however, failed to do so, and the Commission cited PGL for

failure to comply with these requirements in 2005. (See Citation Order, Illinois Commerce

Commission On Its Own Motion -vs- The Peoples Gas Light and Coke Company: Citation

for alleged violation of Commission rules regarding leakage surveys, ICC Docket No. 05-

0341 (June 2, 2005).) In its final Order in that proceeding, the Commission found that in
2000, 2001, 2002, 2003 and 2004 PGL was unable to comply with the Inside Safety
Inspection program (“ISI”) which includes inspecting all company owned inside piping,
that is, inside customer premises, up to and including the outlet of the gas meter for both
leakage and atmospheric corrosion. (Staff Ex. 3.0, 12.) The Order further stated that, as

an example of PGL’s IS failures in 2004, five years after PGL was notified of the violation,

3 There is a different standard for offshore pipelines. (49 C.F.R. 8§192.481(a).) As PGL has
no such pipelines, this standard has no application here.
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PGL failed to perform 87,762 inspections, or approximately 30% of the total ISIs needed
for compliance. (Id., 12-13.)
On December 19, 2007, the Commission entered its Interim Order in lllinois

Commerce Commission On Its Own Motion -vs- Peoples Gas Light and Coke Company:

Determination of the necessity for and the funding of a public awareness program

regarding inside safety inspections, ICC Docket No. 07-0358. (Staff Ex. 3.0, 13.) That

proceeding examined the overall difficulty PGL has had and continues to have regarding
its ability to gain access to inside gas meters for proper inspection. Id. Due to that
difficulty, PGL provided a plan to complete ISI inspections going forward and for
authorization to petition USDOT for two waivers that would extend the time frame for
inspecting the inside piping for atmospheric corrosion. Id. Proceedings in Docket No. 07-
0358 were suspended pending the outcome of the waiver process. Id.

On March 25, 2009, the Commission entered a final order in Peoples Gas Light

and Coke Company: Application for Partial Waiver of 49 CFR Sections 192.481 and

192.723, ICC Docket No. 08-0028, approving the waivers requested and received by PGL
from PHMSA that extended the amount of time PGL may take to conduct an atmospheric
corrosion inspection, and shortened the time PGL may take to conduct a leakage survey,
of inside piping. (Staff Ex. 3.0, 13) The two waivers reconcile the timing of the atmospheric
corrosion inspection and leakage survey to allow for either to be completed in three
calendar years not to exceed 51 months. Id.

On March 15, 2011, Pipeline Safety Program Staff issued a NOPV to PGL for
failure to adequately comply with 49 C.F.R. 88192.723 and 192.481(a). (Staff Ex. 3.0,

13.) PGL’s NOPV response indicated that, once a single inside meter was inspected, then
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its procedure was to consider that the remaining meters located throughout the building
need not be inspected. (Id., 13-14.) PGL’s NOPV response also requested 3 years to
come into compliance with additional inspections, which was agreed to. (Id., 14.)

PGL stated that it may be unable to comply with Staff’'s proposed condition due to
the large volume and types of customers requiring an ISI. (Staff Ex. 3.0, 14.) Most meters
requiring such an inspection were in locations where multiple meters existed and
obtaining access to all meters was difficult. 1d. Ultimately, however, PGL asserted that it
had come into compliance by the date required, June 30, 2014, although an audit of the
ISI records to determine if the statements by PGL are correct has not, as of the date of
Staff direct testimony, been conducted. Id.

In summary, then, it has taken — assuming that PGL is now in compliance — the
Company approximately fourteen years to accomplish compliance. (Staff Ex. 3.0, 14.)
This is clearly well in excess of what is permitted by federal regulations.

This problem may be attributable to any of several causes, but the main cause has
been PGL’s difficulty in gaining access to locations where the inside meters are located.
(Staff Ex. 3.0, 14.) With respect to single family residences this may be due to some
customers not wishing to permit anyone entry to their residences, for a variety of possible
reasons, but access to these locations is not the most significant issue. ld. The most
significant problem is where multiple meters and customers are located within one
building. Id. Such meters may be in different locations, as, for example, in an apartment
building where separate meters for each apartment are located in those apartments. Id.
To complete the inspection, each meter in each apartment must be inspected. (Id., 14-

15.) Accordingly, each tenant in each such building must individually provide access for

25



PGL inspections for that single location to be considered completely inspected. (Id., 15.)
The more meters in a building, the greater the difficulty of achieving complete compliance
becomes. Id.

JAs assert that it is not feasible to move all meters outside. (JA Ex. 11.0, 7.)
However, this assertion bears little scrutiny. When PGL installs new service, it has been
observed that in some cases PGL allowed the meters to remain indoors at the customer’s
request. Id. PGL has the right to access its meters and any decision about meter location
should not be left to the customer, unless PGL is confident that access can be easily
gained to conduct an ISI or any other type of work required on the service line or meter
set. Id.

PGL further contends that it is difficult to locate business meters outside,
contending that: “a business that abuts the sidewalk or other public way may have no
suitable location for an outdoor meter.” (JA Ex. 11.0, 9.) However, PGL does indeed have
meters located either in the front of or in the rear of businesses that would be considered
to be in the public right-of-way. (Staff Ex. 11.0, 3.) Although it may not be an ideal solution
to install a meter either in front or in the rear of a business, what is absolutely essential is
to place the meter in a location that will allow PGL access now and in the future. (Id., 3-
4)

When replacing or installing a service pipe to a building, whether it is a residence
or a business, it is not clear PGL always moves the meter to an outdoor, accessible
location. (Staff Ex. 10.0, 4.) PGL asserts that not all meters can be moved, but this
assertion may be little more than a rationalization to avoid locating meters outside. Id.

The record in this proceeding demonstrates that PGL’s concerns are overstated. Where
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a service pipe was replaced as a part of AMRP, and the service pipe was associated with
only one meter, PGL moved the inside meter to the outside 93.7% of the time. (Id. and
Att. A) In the case of service pipes associated with 2 to 4 meters, PGL moved the meter
outside 74.9% of the time. Id. Finally, in the case of service pipes associated with more
than 4 meters, PGL moved the meter outside only 30.8% of the time. 1d.

It is not clear why each meter that was located inside remained inside. As part of
AMRP, PGL must either move each meter outside where there is no assurance that inside
access is, or will be, guaranteed or move the meter to a location inside where access by
PGL is guaranteed. (Staff Ex. 10.0, 4.) The objective of meter placement is to provide
PGL with unencumbered access to meters of any kind, so that it can conduct required
safety inspections. Id.

PGL contends that inside meters are not per se inaccessible. (JA Ex. 11.0, 9.) PGL
argues that inside meters are accessible in multi-unit buildings where there is staffing
hours per day, commercial buildings staffed during business hours, and multi-unit
buildings that have a landlord or property manager who can provide access. Id.

While it is reasonable to conclude that inside meters in these specific, discrete
classes of buildings may be accessible for inspection and need not be moved outside,
(Staff Ex. 10.0, 5) this does not by any means resolve the entire problem. The record
reflects that PGL has gone so far as to at least consider disconnecting customers’ gas
service due to its inability to obtain access to conduct ISls of customers’ premises. Id. It
is apparent that PGL has difficulties obtaining access to its own gas meters located inside

customer’s residences and/ perhaps commercial or business locations. Id.
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PGL next contends that moving meters supplied by the low pressure cast iron main
system outside will result in reduced reliability of services, because cast iron main
systems are susceptible to water infiltration. (JA Ex. 11.0, 9-10.)

This concern is not unreasonable. Accordingly, in order to protect the interests of
PGL and its customers, consistent with Section 7-204(f) of the Act, PGL should be
required as a condition of approval of the transaction to move all meters from inside to
the outside when accessibility is, or may become a concern when PGL is replacing cast
iron or ductile iron pipelines as part of AMRP. (Staff Ex. 10.0, 6.) These meters must be
moved as part of AMRP, but no later than 2030. Id. Such a requirement should also
assuage PGL’s concerns regarding cost, potential inefficiency, and conflict with AMRP.
(See JA Ex. 11.0, 9-10.)

PGL has encountered meter accessibility issues for at least the past fourteen years
in attempting to meet its ISI obligations relating to 49 C.F.R. 88192.481 and 192.723.
(Staff Ex. 10.0, 7.) Not only has it taken PGL 14 years to complete the ISls, there is no
reason to suppose this will not be a continuing problem. Id. If PGL remains unable to
complete the ISIs in a timely manner going forward, then monetary penalties should
imposed. Id. In an effort to alleviate the issue with accessibility of indoor meters where
access is not guaranteed, the Commission should direct PGL to move indoor meters to
the outside. Id. If the indoor meters are associated with pipe to be replaced as part of
AMRP, then those meters can be moved in the course of associated AMRP work, but no
later than 2030. Id. If there are inside meters that are not associated with pipe to be
replaced as part of AMRP, and accessibility is an issue, then those meters should be

moved outside, or to a location indoors where access by PGL is guaranteed, within 10
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years of the date of the Commission Order in this proceeding. (Id., 7-8.) In addition, with
respect to large multi-unit buildings with 24-hour staff, multi-unit buildings with landlords
or property managers on the premises who have a right to access the units, and
commercial buildings that are staffed during normal business hours, those meters need
not be required to be moved to the outdoors and may be allowed to remain in the current
location, providing those meters remain accessible to PGL personnel. (1d., 8.)

For all the above reasons, the Commission should adopt the following Staff
proposed condition that “Any meter that is part of AMRP should be moved outside or to
an accessible location inside as part of AMRP by no later than 2030. Any meter not part
of AMRP today or going forward must be moved outside or to an accessible location

inside within 10 years.” as reflected in Appendix B, #4.

B. Section 7-204 Issues Resolved with JAs
1. 7-204(b)(2) and (b)(3)

In order to approve the JAs’ reorganization, the Commission must find under
Section 7-204(b)(2) that there is no unjustified subsidization of non-utility activities by
the utility or its customers and the Commission must find under Section 7-204(b)(3) that
there is a fair and reasonable allocation of costs and facilities between the utility and
non-utility activities and the facilities and costs must be identifiable and properly
included for ratemaking purposes. (See 220 ILCS 5/7-204(b)(2), (b)(3); see also,
generally, Staff Ex. 6.0.) As part of any reorganization application and as required by

the Act, the Joint Applicants requested approval under Section 7-101 and 7-204A for
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the WEC Energy Group Affiliated Interest Agreement. (“"WEC Energy Group AlA”)
(Application, 25; JAs Ex. 2.4.) The WEC Energy Group AlA is a two-way agreement
that provides the mechanism for charges from Wisconsin Energy companies to Integrys
companies, including Peoples Gas and North Shore, and by Integrys companies,
including Peoples Gas and North Shore, to Wisconsin Energy companies. (Staff Ex. 6.0,
3-4) The WEC Energy Group AIA includes various reporting and auditing requirements
and is based upon the Gas Companies’ Affiliated Interest Agreement approved in
Docket No. 10-0408. (“10-0408 AIA”) (Id., 4) The WEC Energy Group AIA and 10-0408
AIA come into play when addressing the issues of: (1) whether there is unjustified
subsidization of non-utility activities by the utility or its customers (220 ILCS 5/7-
204(b)(2)); and (2) whether costs and facilities are fairly and reasonably allocated
between utility and non-utility activities and whether those costs and facilities are
identifiable and properly included for ratemaking purposes (220 ILCS 5/7-204(b)(3)).
The Commission has a pending investigation in Docket Nos. 12-0273/13-0612

(Cons.) (“10-0408 AIA Investigation”) of the 10-0408 AIA. (Staff Ex. 6.0, 4.) In the
initiating order for Docket No. 13-0612, the Commission broadened the scope of Docket
12-0273 and found:

that an investigation should be initiated to consider interactions

between the companies and their affiliates, consistent with the

recommendations in the Staff Report: North Shore Gas Company

and The Peoples Gas Light and Coke Company, ICC Initiating
Order Docket No. 13-0612, 2 (November 6, 2013)

The Commission should approve, as part of its order in Docket No. 14-0496, the

following plan proposed by Staff (Staff Ex. 6.0 and 12.0) and agreed by JA (JA Ex. 16.0,
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6) to enable the Commission to make the findings required by Sections 7-204(b)(2) and

7-204(b)(3):

e The proposed WEC Energy Group AlA shall be approved on an interim basis
until the Commission has approved a new affiliated interest agreement in an
order in the pending Docket Nos. 12-0273/13-0612 (Cons.); and

e The resulting affiliated interest agreement approved by the Commission in
Docket Nos. 12-0273/13-0612 (Cons.) shall replace the existing 10-0408 AIA
as the governing document of affiliated transactions between the Joint
Applicants.

Further, the JAs have agreed with Staff* that the Commission should condition its

approval of the transaction upon the following conditions:

1)

2)

Joint Applicants must provide to the Manager of the Commission’s
Accounting Department and file on the ICC’s e-Docket system in Docket
No. 14-0496, a copy of the signed, executed Interim Agreement that is
being approved by the Commission in this proceeding, within 60 days after
the date of the transaction;

Joint Applicants must provide to the Manager of the Commission’s
Accounting Department and file on the ICC’s e-Docket system in Docket
No. 14-0496 a copy of the signed, executed Final Agreement pursuant to
the Commission order in Docket Nos. 12-0273/13-0612 (Cons.) if there
are any changes between the Interim Agreement and a Final Agreement;

3) The Gas Companies must supplement the information provided annually in

their Form 21 ILCCs to the Commission with the following information on
page 47 of Form 21 ILCC, beginning with the 2014 information to be
submitted by March 31, 2015:

Column A — A breakdown of affiliated transactions by functional area
grouped by direct billed versus allocated costs

Column B — Name of associated/affiliated company providing or receiving
the service

Column C — Account that charges from associated/affiliated company are
booked if the costs would have originated at the utility

Column D — Amount for the year

Column E — Docket number and regulatory authority approving the

4 Conditions 1 through 5 below are included in JA Ex. 15.1 REV, Commitments Made and Condi
tions Agreed To By the Joint Applicants (through Surrebuttal Testimony) as Conditions 22 throug

h 26.
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transaction
Column F — Footnote referencing the applicable exhibits from the affiliated
interest agreements

4) Joint Applicants must file a semi-annual compliance report on the ICC’s e-

5)

Docket system in Docket No. 14-0496, reporting the status of its progress
of all conditions imposed by the Commission in this case. This reporting
requirement shall remain in effect until all conditions have been satisfied
or the Joint Applicants petition the Commission and receive approval to
cease such reporting requirement, whichever comes first; and

The Chief Executive Officer of WEC Energy Group must, on an annual
basis, appear before the Commission to report on the status of the Joint
Applicants’ compliance with the Order in Docket No. 14-0496 and to
continue to appear until all conditions have been satisfied or the Joint
Applicants petition the Commission and receive approval to cease such
appearance requirement, whichever comes first.

If the plan and conditions discussed above are acceptable to the Commission,

the Commission should make the following findings in its order in Docket No. 14-0496:

1)

2)

Subject to the Commission’s conclusions in Docket Nos. 12-0273/13-0612
(Cons.), find that the Joint Applicants are in compliance with Section 7-
204(b)(2) of the Act, such that the proposed reorganization will not result
in the unjustified subsidization of non-utility activities by the utility or its
customers; and

Subject to the Commission’s conclusions in Docket Nos. 12-0273/13-0612
(Cons.), find that the Joint Applicants are in compliance with Section 7-
204(b)(3) of the Act, such that costs and facilities are fairly and reasonably
allocated between utility and non-utility activities in such a manner that the
Commission may identify those costs and facilities that are properly
included by the utility for ratemaking purposes.

As the plan and conditions discussed above are all agreed to by the JAs, there is no

dispute between the two parties with respect to Sections 7-204(b)(2) and (b)(3) and

Section 7-101. No other parties testified on the above issues.
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2. 7-204(b)(4)

Section 7-204(b)(4) of the Act provides that, to approve the transaction, the
Commission must find that “the proposed reorganization will not significantly impair the
utility’s ability to raise necessary capital on reasonable terms or to maintain a reasonable
capital structure.” (220 ILCS 5/7-204(b)(4).) The proposed transaction satisfies this
statutory requirement.

Standard & Poor’s (“S&P”) has assigned the Gas Companies an A— issuer rating,
indicative of an obligor with a strong capacity to meet its financial commitments. (Staff

Ex. 7.0, 4.) Moody’s Investors Service (“Moody’s”) has assigned the Gas Companies an
A2 issuer rating, which Moody’s considers upper-medium grade and subject to low credit
risk. (Id.) Following the merger announcement, S&P, whose ratings generally reflect a
group credit profile, revised the Gas Companies’ credit outlook from stable to negative
due to the weakened financial measures at WEC resulting from the increased debt used
to finance the transaction. (Id., 5.) Likewise, Moody’s, whose ratings reflect a stand-
alone credit profile, also notes that “the amount of holding company debt compared to
Integrys’ consolidated indebtedness will remain significant.” (1d., 5-6.) However, Moody’s
apparently does not expect the transaction to have a detrimental effect on the Gas
Companies’ stand-alone credit profiles, as it maintained the Gas Companies’ stable rating
outlook. (Id., 6.)

While the Gas Companies might be assigned a lower S&P long-term issuer credit
rating than today as a result of the proposed reorganization, it will likely be no lower than
BBB+. (Staff Ex. 7.0, 6.) BBB+ rated utilities, while slightly less creditworthy than an A—

utility, still have access to the long-term capital markets on reasonable terms. Id. As

such, the effect of the proposed reorganization on the Gas Companies’ long-term credit
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ratings will not significantly impair their ability to raise necessary long-term capital on
reasonable terms. (Id., 6.)

Additionally, the Joint Applicants intend to maintain the Gas Companies’ current
sources of short-term debt, including their money pool with each other and Integrys;
Peoples Gas’s credit facility, which does not expire until June 2017; and Peoples Gas'’s
commercial paper program. (Staff Ex. 7.0, 8.) Further, it is unlikely that the proposed
reorganization will harm Peoples Gas’s commercial paper rating. As such, the proposed
reorganization will not significantly impair the Gas Companies’ ability to raise necessary
short-term capital on reasonable terms. Id. Thus, the proposed reorganization satisfies

Section 7-204(b)(4) of the Act.

3. 7-204(b)(5)

Section 7-204(b)(5) of the Act specifically requires that, in reviewing any proposed
reorganization, the Commission must find that the utility will remain subject to all
applicable laws, regulations, rules, decisions and policies governing the regulation of
lllinois public utilities. JAs state Peoples Gas and North Shore will each remain lllinois
public utilities following the Reorganization and will, therefore, remain subject to all
applicable laws, regulations, rules, decisions and policies governing the regulation of
lllinois public utilities. (JAs Application, 21.)

Additionally, Section 7-204(b)(5) of the Act is explicitly addressed in the direct
testimony of Mr. Allen L. Leverett, President of Wisconsin Energy Corporation. (JAs Ex.
1.0, 16: 341-345.) Mr. Leverett states that the Peoples Gas and North Shore Gas will
retain their current names, will continue to operate as lllinois public utilities in their current

service areas, will retain their current lllinois headquarters, and will continue to be subject
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to Commission jurisdiction and applicable Illinois law and regulations. Id. Staff finds JAs

meet the requirement of Section 7-204(b)(5) of the Act. (Staff Ex. 1.0, 7.)

4.  7-204(b)(6)

Section 7-204(b)(6) of the Act requires the Commission to find that “the proposed
reorganization is not likely to have a significant adverse effect on competition in those
markets over which the Commission has jurisdiction.” (220 ILCS 5/7-204(b)(6).) The
relevant markets which the Commission needs to be concerned with are not just the
gas markets but rather all competitive retail utility markets in the state, which includes
gas and electric. (Staff Ex. 4.0, 5.) The Commission must consider any effect this
Reorganization might have on any retail electric markets in Illinois or the retail gas
markets in other utility service territories. 1d. A significant adverse impact on
competition “would likely increase the ability of a firm or firms in the market to, all else
equal, increase prices above costs.” Id. A review of the JAs’ testimony and response
to data requests reveals that the proposed reorganization is not likely to have a
significant adverse effect on competition the Commission should find the JAs had met

the requirement of Section 7-204(b)(6) of the Act. (Id., 4.)

5. 7-204(b)(7)

Section 7-204(b)(7) of the Act provides that, to approve the transaction, the
Commission must find that “the proposed reorganization is not likely to result in any
adverse rate impacts on retail customers.” (220 ILCS 5/7-204(b)(7).) It is not clear
whether the Gas Companies’ costs of capital are likely to increase because of the
proposed reorganization, but it is certainly possible. (Staff Ex. 7.0, 9.) Specifically, as a

consequence of the proposed reorganization, the Gas Companies’ credit ratings have
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been assigned a negative rating outlook from S&P. 1d. If their credit ratings are ultimately
downgraded, it would lead to higher capital costs, which would have an adverse impact
on rate payers. (Id., 10.) In order to mitigate the effects of a potential credit rating
downgrade of WEC, Staff initially recommended that the Commission apply the following
conditions to any approval of the proposed reorganization:

e Require Peoples Gas and North Shore to maintain separate credit facilities, not

accessible to nor influenced by non-utility affiliates;

e Prohibit Peoples Gas and North Shore from lending to non-utility affiliates under

Section 7-101 of the Act or Illinois Administrative Code Part 340;

e Prohibit Peoples Gas and North Shore from guaranteeing any obligations of

their non-utility affiliates;

e Require WEC to notify the Commission before increasing its proportion of non-

regulated operations and indebtedness; and

e Require Peoples Gas and North Shore to register with the U.S. Securities and

Exchange Commission (“SEC”) or to present a detailed study showing costs
and savings of registration compared to remaining unregistered.
(Staff Ex. 7.0, 9-10.)

The first three conditions were designed to insulate the Gas Companies from their
non-utility affiliates, thereby reducing the risk that the obligations of these new non-utility
affiliates would adversely affect the Gas Companies’ financial health. (Staff Ex. 7.0, 11.)
Similarly, the fourth condition would permit the Commission to assess whether further
action would be necessary to insulate the Gas Companies from their affiliates, should
WEC Energy Group decide to increase the potential influence of non-utility investments
of parent company indebtedness. (Id., 11-12.) Finally, the fifth condition could offset any
increase in the Gas Companies’ costs of capital due to a ratings downgrade by increasing
the liquidity of the Gas Companies’ debt securities. Id.

Although the Joint Applicants initially raised objections to some of those conditions,

they ultimately agreed to the conditions, with some modifications. The following is the

language agreed to for those conditions:
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e Peoples Gas and North Shore are to maintain separate credit facilities to the
extent they existed prior to the entry of the final Order in this proceeding
approving the Reorganization, not accessible to nor influenced by non-utility
affiliates; (JA Ex. 16.0, 8)

e Prohibit Peoples Gas and North Shore from lending to non-utility affiliates under
Section 7-101 of the Act or lllinois Administrative Code Part 340; (JA Ex. 7.0,
15-16)

e Prohibit Peoples Gas and North Shore from guaranteeing any obligations of
their non-utility affiliates; (JA Ex. 7.0, 16)

e The WEC Energy Group shall file with the Commission, within 90 days after the
closing of the Reorganization, a report detailing the debt held at the WEC
Energy Group holding company and Integrys sub-holding company levels, its
relationship to total holding company debt and any company plans to reduce
the debt, along with WEC Energy Group’s proportion of non-regulated
operations in terms of total investment, revenues, and operating income, with
updated reports to be filed annually until the Joint Applicants petition the
Commission and receive approval to cease such reporting requirements; (JA
Resp. to Staff DR MGM 5.02) and

e Peoples Gas and North Shore shall present a detailed study within six months
after the close of the Reorganization showing the costs and savings of U.S.
Securities Exchange Commission registration compared to remaining
unregistered. (JA Ex. 16.0, 9.)

With these conditions, the Joint Applicants’ Petition will satisfy the requirements of

Section 7-204(b)(7) of the Act, and the Commission should apply those conditions to any

approval of the proposed reorganization.
6. 7-204(c)

Section 7-204(c) of the Act states that:

The Commission shall not approve a reorganization without ruling on: (i)
the allocation of any savings resulting from the proposed reorganization;
and (ii) whether the companies should be allowed to recover any costs
incurred in accomplishing the proposed reorganization and, if so, the
amount of costs eligible for recovery and how the costs will be allocated.

The proposed reorganization complies with these requirements.
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The JAs do not expect the savings to occur until five to ten years after the
reorganization and assert that savings to be achieved in the future will flow through to
ratepayers in future rate cases. (Staff Ex. 5.0, 3.) The JAs also state that they will not
seek recovery of costs incurred to accomplish the reorganization from customers and also
commit to not seek recovery from customers of the acquisition premium paid as part of
the reorganization in rate base, nor the amortization of the premium in future cost of

service determinations. (Ild., 3-4.)

The JAs have agreed that the allocation of any savings resulting from the proposed

reorganization will flow through to ratepayers. (Staff Ex. 11.0, 3.)

The JAs have further agreed that they will not seek recovery of costs incurred to
accomplish the proposed reorganization. (Staff Ex. 11.0, 3.) “Transaction costs™ are
costs incurred to accomplish the proposed reorganization and are not recoverable. (Staff
Ex. 11.0, 3; JAs Ex. 8.0, 18.) “Transition Costs™® are costs incurred to achieve long-term
efficiencies and savings and may be recoverable to the extent the transition costs do not

exceed the savings the transition costs produce. Id.

The Gas Companies should be directed to separately identify and track transaction
costs and transition costs. (Staff Ex. 11.0, 3.) The Joint Applicants agree that, in future

rate cases, all costs included in the test period resulting from accomplishing the

5 Examples of Transaction Costs include costs associated with executing the transaction such as
banker’s fees, legal fees, severance package costs (i.e., executive change-in-control payments
as identified in an SEC Form S-4). (JAs Ex. 8.0, 18.)

6 Examples of Transition Costs include: future severance package costs, corporate restructuring
costs, relocation costs, and accounting and IT integration costs. (JAs Ex. 8.0, 18.)
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reorganization (transaction costs) would be identified and such costs would be shown to

not be included in the rate case for recovery. (Id., 4)

Given the above, the Commission should find that:

e The allocation of any savings resulting from the proposed reorganization shall
flow through to ratepayers;

e The Gas Companies shall not be allowed to recover any Transaction Costs;

e The Gas Companies must demonstrate that Transaction Costs are not included
in the revenue requirement in future rate cases;

e The Gas Companies are required to separately identify and track transaction
costs and transition costs; and

e In future rate cases, Transition costs may be recoverable to the extent the

Transition Costs produce savings.

C. Section 7-101 and Section 7-204A

See, Section Ill., B.,1. above.

D. Section 6-103 and 9-230

Section 6-103 of the Act requires that in any reorganization, the Commission shall
authorize the amount of capitalization of a public utility formed by a reorganization, which
shall not exceed the fair value of the property involved. (Staff Ex. 7.0, 12.) In prior
merger/acquisition proceedings involving lllinois utilities, the Commission has
preemptively addressed concerns regarding potential violations of Section 9-230, which
prohibits the Commission from reflecting in a utility’s rates any incremental risk or

increased cost of capital which is the result of a public utility’s affiliation with non-utility
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companies. Id. Similarly, in a recent discussion of this proceeding, as it relates to the
Gas Companies’ ongoing rate setting proceeding, the Commission cited the influence that
WEC Energy Group’s capital structure might have on the Gas Companies’ financial
condition and capital structures. 1d. WEC has chosen to fund the proposed transaction
by significantly increasing its debt obligations at the corporate level, which creates higher
financial leverage at the parent than at the operating companies and increases the risk to
the operating companies, potentially necessitating a rate of return adjustment pursuant
to Section 9-230. Id.

As such, as a condition of any approval of the proposed reorganization, the
Commission should require the Gas Companies to file a compliance report with a copy to
the Manager of the Commission’s Finance Department following the proposed
reorganization that describes the Gas Companies’ post-merger capital structures and
identifies capital structure adjustments that result from the proposed reorganization.
(Staff Ex. 7.0, 15.) No further action would be required with regard to this
recommendation if the Gas Companies’ post-merger capital structures do not involve any
push down accounting adjustments. 1d. On the other hand, if there are push down
accounting adjustments to the Gas Companies’ balance sheets, then the Commission
should also require the Gas Companies to file a petition seeking Commission approval of
the fair value studies and resulting capital structures for the Gas Companies’ pursuant to
Section 6-103 of the Act. Id.

The Joint Applicants agreed, generally, to this proposed condition, but presented

the following alternative language:

e The Gas Companies shall file a compliance report in Docket No. 14-0496
within 180 days after the close of the Reorganization, with a copy to the
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Manager of the Commission’s Finance Department, that describes the Gas
Companies’ post-merger capital structures and identifies capital structure
adjustments, if any, that resulted from the Reorganization. In the event that
there are push-down accounting adjustments made to the Gas Companies’
balance sheets as a result of the Reorganization, then the Gas Companies
shall file a petition with the Commission seeking Commission approval of the
fair value studies and resulting capital structures for the Gas Companies
pursuant to Section 6-103 of the Act.

(JA Ex. 7.0, 4.) Staff recommends this language be adopted. (Staff Ex. 13.0, 4.)

It is unlikely that the transaction, as proposed, will comply with Section 9-230 of
the Act. (Staff Ex. 7.0, 15-16.) The fact that S&P has assigned Peoples Gas and North
Shore a negative rating outlook indicates that the Gas Companies’ credit rating could be
downgraded as a result of the proposed reorganization. (Id., 16.) Such a downgrade
would likely increase the Gas Companies’ cost of capital, which would necessitate an
adjustment to the authorized rate of return pursuant to Section 9-230 if not properly
addressed beforehand. 1d. A credit rating downgrade notwithstanding, a Section 9-230
adjustment would be necessary because there is a limited debt capacity at the
consolidated level, which means that the Gas Companies cannot take full advantage of
their debt capacities without jeopardizing WEC Energy Group’s current credit ratings and
their own S&P credit ratings due to S&P’s practice of aligning subsidiary credit ratings
with those of the parent company. Id. Adjusting the Gas Companies’ capital structures
is a reasonable method for addressing this issue, particularly in light of the greater
financial leverage expected at WEC Energy Group (56% debt) compared to Peoples Gas
(49.52% debt) and North Shore (49.67% debt). 1d. As such, Staff initially recommended
that the Commission require a study of appropriate post-merger capital structures for
Peoples Gas and North Shore, similar to those ordered in Docket Nos. 11-0721 and 12-

0001. Id. The study, to be performed by the Gas Companies under the guidance of the
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Commission’s Finance Department Manager, was proposed to commence no later than
six months prior to, and be presented to the Commission in final form at the time of or
before, the filing of the Gas Companies’ next rate case. (Id., 16-17.)

The Joint Applicants agreed to a modified version of the condition, as follows:

e Peoples Gas and North Shore shall perform a study of their appropriate post-
merger capital structures, similar to those ordered in Docket Nos. 11-0721
and 12-0001. Commonwealth Edison Co., Order, ICC Docket No. 11-0721,
134 (May 29, 2012); Ameren lllinois Co., Order, ICC Docket No. 12-0001, 121
(September 19, 2012). The study, to be performed by the Gas Companies
under the guidance of the ICC’s Finance Department Manager, should
commence no later than six months prior to, and be presented to the
Commission in final form at the time of or before, the filing of the Gas
Companies’ next rate case.

(JA Ex. 16.0, 12-13.) With the bulleted conditions above, the Joint Applicants’ Petition
would satisfy the requirements of Sections 6-103 and 9-230 of the Act, and the

Commission should condition approval of the proposed reorganization on their adoption.

E. Purchase Accounting Entries

The Joint Applicants have elected to not follow push-down accounting for the Gas
Companies; therefore, no purchase accounting entries are required. (Staff Ex. 11.0, 4.)
Although the JAs are not electing to follow push-down accounting for the Gas Companies,

the JAs and Staff agree that the Commission should make the following find:
Should the Joint Applicants opt to follow push down accounting for the
reorganization, any accounting entries made to the books of the Gas Companies
for push-down accounting related to the reorganization shall be disregarded for

ratemaking and regulatory reporting purposes.

(Id.; JAs Ex. 7.0, 23.)
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F. Intervenors Proposed Merger Conditions Opposed by Staff
1. AG Proposed Riders

The Commission should reject the AG’s proposal that JAs’ merger be conditioned
on the Commission ordering that two riders be imposed on NS/PGL. (See Staff Ex. 12.0,
6-7) The JAs also objected to the AG’s rider proposal. (JAs Ex. 6.0, 25-27, 41; JAs Ex.
9.0, 15-25.) Approving the AG’s riders would be contrary to the law. While “the
Commission has the power to authorize a rider in a proper case and such authorization

will not be reversed absent an abuse of discretion” (Commonwealth Edison v. lllinois

Commerce Comm’n, 405 Ill. App. 3d 389, 411 (2nd Dist. 2010)), neither of the two

proposed AG riders satisfies either requirement. The first AG rider is intended to address
the difference between headcounts for the test year reflected in the revenue requirements
presented by NS/PGL in their most recent rate cases, Docket Nos. 14-0224/0225, Cons.
(“rate cases”) and the headcount approved in this reorganization case. (Staff Ex. 12.0, 6-
7.) The second AG rider is intended to address the difference in costs of the Integrys
Customer Experience (“ICE”) project reflected in the rate cases versus the ICE costs
incurred if the reorganization is approved. Id. Under the law, the Commission only has
the discretion to approve a rider mechanism if: (1) the cost is imposed upon the utility by
external circumstances over which the utility has no control; and (2) the cost does not

affect the utility’s revenue requirement. (Commonwealth Edison v. lllinois Commerce

Comm’n, 405 Ill. App. 3d at 414.) That is, a rider is only appropriate, if the utility cannot
influence the cost and the expense is a pass through item that does not change other
expenses or increase income. 1d. With respect to the first element of the Commonwealth
Edison test, the AG has failed to show that the costs related to head counts and the ICE

project are costs imposed by external circumstances over which NS/PGL has no control.
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With respect to the second element, the headcount costs and ICE project costs would
have an impact NS/PGL’s revenue requirement, given that the base for determining the
costs to be recovered through the rider are the costs approved in the recent NS/PGL rate
cases.

Finally, in rebuttal, AG witness, Mr. Effron, testified that, “[c]londitioning approval of
the merger of the adoption of the described rider[s] is not the same as ordering Peoples
Gas and North Shore to adopt such a rider.” (AG Ex. 3.0, 2.) If by this testimony, the AG
is suggesting that as long as the JAs do not object to the AG’s proposed rider conditions,
the Commission can include the riders as part of its order, this assertion is contrary to
law, for either of two reasons. First, under the law, a Commission order must be

consistent with and not violate the Act. (See, Business and Professional People v. ICC,

136 1ll. 2d 192, 217 (1989) “Absent statutory law to the contrary, we have no quarrel with
the Commission’s ability to consider a settlement proposal not agreed to by all of the
parties and the intervenors as a decision on the merits, as long as the provisions of such
a proposal are within the Commission’s power to impose, the provisions do not violate
the Act, and the provisions are independently supported by substantial evidence in the
whole record. Such was not the situation in the case at bar.”) Since the AG’s rider
proposals would violate the Act, the Commission cannot impose them even if they are

agreed to by JAs.

Second, if the AG’s argument is indeed that a voluntary commitment to, or
acquiescence in, a rider makes it lawful, this simply does not survive the Commonwealth
Edison test. As noted above, to be properly recoverable under a rider, costs must be

imposed by external circumstances over which a utility has no control. Yet, a utility has

44



absolute control over whether it will accept a voluntary commitment, or not object to the
imposition of one. Accordingly, the AG’s logic is fatally flawed, and its arguments must be

rejected.

For these reasons, the Commission should reject the AG’s proposed riders for

head counts and ICE project costs.

2. CITY/CUB Proposed Fixed Customer Charge Freeze

City/CUB’s proposal that the Gas Companies’ fixed customer charges should be
capped during the period of any rate freeze ordered by the Commission (City/CUB EXx.
2.0, 10.) should be a moot point given the recent Illinois Supreme Court decision in People

of the State of lllinois ex rel. Lisa Madigan v. lllinois Commerce Commission, 2015 IL 1

16005, January 23, 2015. City/CUB made this proposal in response to a statement by
JAs that if the lllinois Supreme Court reversed the Commission’s prior order allowing
Rider VBA (Volume Balancing Adjustment)’, NS/PGL might file a revenue neutral rate
design case. (JA Ex. 6.0 at 35) Staff witness, Allen opposed City/CUB’s proposal. (Staff
Ex. 14.0, 3.) On January 23, 2015, subsequent to the filing of JAs’, Staff's and
Intervenors’ rebuttal testimonies, the lllinois Supreme Court upheld the Commission’s
prior order approving Rider VBA. Given the fact that the lllinois Supreme Court upheld
Rider VBA, JAs have indicated that they no longer reserve the right to submit revenue

neutral rate design proposals for the Gas Companies during the pendency of their rate

"ILL. C.C. NO. 28, Sixth Revised Sheet No. 61, The Peoples Gas Light and Coke Company, Rider To Sc
hedule Of Rates For Gas Service
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freeze commitment and that this issue should be moot. (JAs Ex. 15.0, 3.) Staff agrees

with JAs that this issue is moot.

G. Other
1. JAS’ List of All Commitments and Conditions Agreed to by JAs

The JAs filed a complete listing to date of all commitments and conditions to which
they agreed to as part of their surrebuttal testimony. (JAs Ex. 15.1 REV) Appendices A
and B of Staff’s Initial Brief lists all of Staff's proposed merger conditions accepted and

rejected, respectively, by the JAs prior to the filing of the initial briefs.

2. JAs’ Other Finance Related Commitments With Staff

Staff noted that, as a primary benefit of the proposed transaction, the Joint
Applicants repeatedly cite their expectation that the Gas Companies will have enhanced
access to capital markets on reasonable terms as a result of the scale of the newly formed
corporation. Staff concluded that, assuming this emphasis on the benefits of the greater
scale of the newly formed corporation is warranted, it would be unnecessary to apply an
adjustment to the cost of common equity in future rate cases on the basis of the Gas
Companies’ relatively small size. Thus, Staff recommended that the Joint Applicants
commit to not seek recovery of any costs related to time spent by witnesses on the
development or presentation of cost of common equity size adjustments in future rate
cases. (Staff Ex. 7.0, 17-18.)

Staff and the Joint Applicants were able to reach agreement on a modified version
of that commitment, as follows:

e The Joint Applicants commit not to seek recovery of any costs related to time

spent by Gas Companies withesses on the affirmative development or
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affirmative presentation of cost of common equity size adjustments for the
Gas Companies in their future rate cases for as long as they are owned by
WEC Energy Group, Inc. The Joint Applicants reserve the right to seek the
recovery of costs associated with the defensive development or defensive
presentation of information regarding cost of common equity size adjustments
in future rate cases in the event that a party argues for a downward
adjustment to the common equity of one or both of the Gas Companies based
upon the size of the Gas Companies or their parent companies.

(JA Resp. to Staff DR MGM 5.06.)

Finally, with respect to the Joint Applicants’ argument that City-CUB witness
Gorman’s proposed condition to restrict dividends is unnecessary, as the Commission
already is empowered to restrict dividends by Section 7-103 of the Act, Staff noted that,
unlike Mr. Gorman’s proposal, the authority granted the Commission under Section 7-103
is not preemptive. Therefore, Staff recommended that, if Mr. Gorman’s proposed
condition is rejected, the Commission should require the Joint Applicants to file copies of
all credit rating agency reports for the Gas Companies and WEC Energy Group within
five days of publication, so that the Commission can act on its authority under 7-103 in a
timely manner should those reports indicate a deterioration in the companies’
creditworthiness. (Staff Ex. 13.0, 6-7.)

Staff and the Joint Applicants were able to reach agreement on a modified version

of that condition, as follows:

e All credit reports and bulletins published by credit rating agencies specific to
the Gas Companies and WEC Energy Group shall be filed with the
Commission in this docket within 10 business days after being published, and
in a manner consistent with the requirements for publication imposed by the
copyright holders.

(JA Resp. to Staff DR MGM 5.05.) Nonetheless, Staff is not taking any position on Mr.

Gorman’s proposal to condition dividends on AMRP targets.
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H. Commissioners’ Data Request

Consistent with the ruling by the ALJ, JAs provided responses to the
Commissioners’ data request on March 18, 2015. On March 24", Staff filed its reply to
the JAs response which stated as follows:

To summarize the JAs’ Responses, they have stated that they are
aware of many significant modifications to the manner in which AMRP must
be managed going forward to make it a successful project completed at a
reasonable cost to ratepayers. The JAs have stated that steps are already
being taken to improve management of AMRP, have indicated what those
initiatives are, and have stated that they expect to examine the Liberty Final
Audit report to identify opportunities to make further modifications. In
particular, JAs propose to make certain changes in senior management
structure. Whether or not the current and/or future initiatives and
modifications will be effective can only be determined over the course of
time, and the results will have to be examined by the Commission at some
future time. The JAs’ Responses do not bring to light any new information
or matters which cause Staff to change any of its recommendations
regarding the Commission’s actions on the merger petition, or to alter any
of its proposed merger conditions.

(Staff Reply, 1.)

l. Staff's Proposed Post-Hearing Conditions Resulting From
Commission-Initiated Investigation, Docket No. 15-0186

Staff proposes two post-hearing conditions resulting from the investigation initiated
by the Commission on March 11, 2015. The investigation was a result of two anonymous
letters sent to Commission Staff and attorneys in late February and early March. The
anonymous letters allege mismanagement of the AMRP and criminal and fraudulent
activity by several of the JAs. After receiving the first anonymous letter, a Staff Report
urged the Commission to open a formal investigation, naming Peoples Gas as a
respondent. The Commission’s Corrected Initiating Order states:

The Staff Report includes the anonymous letter as an attachment and

recommends the Commission initiate a formal investigation which would
permit the parties involved in Docket No. 14-0496 to intervene and
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participate. The investigation would examine the veracity of the claims

addressed in the letter as well as the safety concerns regarding the Peoples

Gas natural gas distribution system in Chicago.

On March 9, 2015, the Commission received a second anonymous letter.

The scope of the investigation initiated today will be expanded to also look

into the allegations made in that letter. With a special emphasis on safety

implications, this Commission will also investigate any further allegations of

a similar nature as it pertains to the AMRP that may be disclosed in the

future.

The Commission will conduct this proceeding as an investigation pursuant

to its authority under Section 10-101 of the Public Utilities Act (“Act”) and

shall have all other authority and remedies granted to it under the Act,

including without limitation, Articles 4, 5, and 9 and Section 8-102.
(Corrected Initiating Order, Docket No. 15-0186, March 11, 2015, 1-2.)
Concurrent with this Initial Brief, Staff files a Motion to Request Administrative
Notice of the Corrected Initiating Order in Docket No. 15-0186, consistent with
Sections 200.190 and 200.640 a)2) of the Commission’s Rules of Practice. 83 .
Adm. Code 200.190; 83 Ill. Adm. Code 200.640 a)2). (See, generally, Staff's
Motion for Administrative Notice of Corrected Initiating Order and Staff Report in
Docket No. 15-0186.)

Staff’s first condition requires the JAs not seek recovery through rates any
expenses, costs, fines, penalties, fees or economic losses of any description
whatever, however incurred, arising out of unlawful or criminal activity discovered
in the course of any Investigation into the two anonymous whistleblower letters.
Staff’'s concern is that, while the allegations are of course merely allegations,
Peoples Gas’ ratepayers should not be responsible for any expenses that arise out
of misconduct, illegal or criminal activity should the allegations be true. This

condition would allow WEC and Integrys to their own contract assigning liability to

any attendant costs arising out of this investigation or any other.
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Staff’'s second condition is a result of the allegations in the first letter, which
claim that WEC employees or representatives have been improperly involved in
the Peoples AMRP audit and may be acting illegally. Staff requests the
Commission require WEC to terminate from employment or contractual
relationship any officers, employees, agents or representatives of JAs found to
have attempted to frustrate or improperly influence the AMRP audit, or any officers,
employees, agents or representatives of JAs otherwise found to have committed

misconduct.
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IV.  CONCLUSION
Staff respectfully requests that the lllinois Commerce Commission approve Staff’s

recommendations in this docket.

Respectfully submitted,

JESSICA L. CARDONI

JOHN C. FEELEY

MATTHEW L. HARVEY

Office of General Counsel
lllinois Commerce Commission
160 North LaSalle Street, Suite C-800
Chicago, IL 60601

Phone: (312) 793-2877

Fax: (312) 793-1556
jcardoni@icc.illinois.gov
jfeeley@icc.illinois.gov
mharvey@icc.illinois.gov

Counsel for the Staff of the
March 27, 2015 [llinois Commerce Commission
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V. APPENDICES

A. APPENDIX A - List of Staff Proposed Merger Conditions Accepted by
Joint Applicants

1. Implementation of the recommendations contained in the final
investigation report by Liberty on AMRP

With respect to each recommendation contained in the final report of the investigation of
Peoples Gas’ AMRP completed at the direction of the Commission in its June 18, 2013
Order in Docket No. 12-0512 under the authority granted in Section 8-102 of the Act (220
ILCS 5/8-102), Peoples Gas shall evaluate the recommendation and implement it if the
recommendation is possible to implement, practical and reasonable from the standpoint
of stakeholders and Peoples Gas customers, and cost effective. Implementing a
recommendation means taking action per a recommendation. If Peoples Gas determines
that a recommendation is not possible, practical, and reasonable, including that the
recommendation would not be cost-effective or would require imprudent expenditures,
Peoples Gas shall provide an explanation of Peoples Gas’ determination with all
necessary documentation and studies to demonstrate to the satisfaction of the
Commission Staff that strict implementation of the recommendation is not possible,
practical, or reasonable, along with an alternative plan to accomplish the goals of the
recommendation as fully as is possible, practical, and reasonable. In the event that
Peoples Gas and Commission Staff cannot reach agreement as to whether a
recommendation should be implemented and/or how it should be implemented, Peoples
Gas may file a petition to obtain the Commission’s determination as to whether and/or
how the recommendation is to be implemented. (JAs Ex. 15.1 REV #9.)

2. PGL’s cooperation with Staff and its consultants in the
verification of the implementation of the recommendations from
the final investigation report by Liberty on AMRP

Peoples Gas will cooperate fully with the Commission’s Staff and consultants as they
work to verify that Peoples Gas has implemented the recommendations in the final report
on the Peoples Gas’ AMRP investigation to the extent it is determined they should be
implemented pursuant to Condition #__, above. Cooperation means to provide requested
personnel who are reasonably involved in, connected to, and/or relevant to the AMRP
and/or the Liberty audit for interviews in a timely manner in which the personnel
interviewed shall provide, to the best of their ability, accurate and complete non-privileged
information in response to questions asked, to answer written questions in a reasonable
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time with accurate and complete non-privileged information, and to make all non-
privileged information, equipment, work sites, work forces and facilities available for
inspection upon reasonable request. (JAs Ex. 15.1 REV #10.)

3. PGL provide semi annual written reports on the implementation
of recommendations from the final investigation report by Liberty
on AMRP

Peoples Gas will provide written reports to the Commission Staff on or before January 1
and July 1 of each year, beginning in the year 2018 and ending only after the completion
of the AMRP or any successor program that replaces the AMRP, about any change in
implementation of the recommendations in the final report of the investigation of Peoples
Gas’ AMRP to the extent it is determined they should be implemented pursuant to
Condition # __, above. An officer of Peoples Gas shall provide written verification of the
accuracy and completeness of each report. (JAs Ex. 15.1 REV #11.)

4. Condition #24 from Docket No. 06-0540

Gas Companies shall cease their reporting on Condition #24 from Docket No. 06-0540.
(JAs Ex. 15.1 REV #12.)

5. Gas Companies minimum capital investment levels

The Joint Applicants agree to make at least $1 billion in capital expenditures for Peoples
Gas and at least $43 million in capital expenditures for North Shore during the 2015
through 2017 period. The Joint Applicants shall provide a running total of the Gas
Companies capital expenditures in its semi-annual compliance report to the Commission.
(JAs Ex. 15.1 REV #13.)

6. Future rate cases tracking of transaction costs of the
reorganization

In future rate cases, the Gas Companies shall identify all transaction costs included in the
test period that result from accomplishing the Reorganization and demonstrate that such
costs are not included in the rate case for recovery. (JA Ex. 15.1 REV. #16.)

7. Transaction costs and transition costs to be separately tracked
and identified

The Gas Companies shall separately identify and track transaction costs and transition
costs. (JA Ex. 15.1 REV. #17.)
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8. Push-down accounting entries

Any accounting entries made to the books of the Gas Companies for push-down
accounting related to the Reorganization shall be disregarded for ratemaking and
regulatory reporting purposes. (JA Ex. 15.1 REV. #18.)

9. Any and all merger savings shall flow to ratepayers

The allocation of any savings resulting from the proposed reorganization shall flow
through to ratepayers. (JA Ex. 15.1 REV. #19.)

10. No cost recovery from ratepayers for transaction costs incurred
to accomplish reorganization

Transaction costs incurred in accomplishing the proposed Reorganization shall not be
recoverable from ratepayers. (JA Ex. 15.1 REV. #20.)

11. Cost recovery from rate payers for transition costs limited to
savings

In future rate cases, transition costs may be recoverable to the extent the Transition Costs
produce savings. (JA Ex. 15.1 REV. #21.)

12. Interim WEC Energy Group AlA

Joint Applicants must provide to the Manager of the Commission’s Accounting
Department and file on the ICC’s e-Docket system in Docket No. 14-0496, a copy of the
signed, executed Interim Agreement that is being approved by the Commission in this
proceeding, within 60 days after the date of the transaction. (JAs Ex. 15.1 REV #22.)

13. Final WEC Energy Group AIA approved in Docket Nos. 12-0273
and/13-0612

Joint Applicants must provide to the Manager of the Commission’s Accounting
Department and file on the ICC’s e-Docket system in Docket No. 14-0496 a copy of the
signed, executed Final Agreement pursuant to the Commission order in Docket Nos. 12-
0273/13-0612 (Cons.) if there are any changes between the Interim Agreement and a
Final Agreement. (JAs Ex. 15.1 REV #23.)

14. FORM 21 Supplemental Information

The Gas Companies must supplement the information provided annually in their Form
21 ILCCs to the Commission with the following information on page 47 of Form 21
ILCC, beginning with the 2014 information to be submitted by March 31, 2015:
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Column A — A breakdown of affiliated transactions by functional area grouped by direct
billed versus allocated costs

Column B — Name of associated/affiliated company providing or receiving the service

Column C — Account that charges from associated/affiliated company are booked if the
costs would have originated at the utility

Column D — Amount for the year

Column E — Docket number and regulatory authority approving the transaction

Column F — Footnote referencing the applicable exhibits from the affiliated interest
agreements

(JAs Ex. 15.1 REV #24.)

15. Semi-annual progress report on status of conditions imposed in
Docket No. 14-0496

Joint Applicants must file a semi-annual compliance report on the ICC’s e-Docket system
in Docket No. 14-0496, reporting the status of its progress of all conditions imposed by
the Commission in this case. This reporting requirement shall remain in effect until all
conditions have been satisfied or the Joint Applicants petition the Commission and
receive approval to cease such reporting requirement, whichever comes first. (JAs Ex.
15.1 REV #25.)

16. WEC CEO Annual appearance before ICC addressing compliance
with conditions imposed in Docket No. 14-0496

The Chief Executive Officer of WEC Energy Group must, on an annual basis, appear
before the Commission to report on the status of the Joint Applicants’ compliance with
the Order in Docket No. 14-0496 and to continue to appear until all conditions have been
satisfied or the Joint Applicants petition the Commission and receive approval to cease
such appearance requirement, whichever comes first. (JAs Ex. 15.1 REV #26.)

17. Separate credit facilities

Peoples Gas and North Shore are to maintain separate credit facilities to the extent they
existed prior to the entry of the final Order in this proceeding approving the
Reorganization, not accessible to nor influenced by non-utility affiliates; (JAs Ex. 16.0,
8; JAs Ex. 15.1 REV #27.)
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18. Lending to non-utility affiliates

Prohibit Peoples Gas and North Shore from lending to non-utility affiliates under Section
7-101 of the Act or lllinois Administrative Code Part 340; (JAs Ex. 7.0, 15-16; JAs Ex
15.1 REV #28.)8

19. Prohibit guaranteeing of obligations to non-utility affiliates

Prohibit Peoples Gas and North Shore from guaranteeing any obligations of their non-
utility affiliates; (JAs Ex. 7.0, 16; JAs Ex. 15.1 REV #29.)°

20. WEC to notify ICC before increasing its proportion of non-
regulated operations and indebtedness

The WEC Energy Group shall file with the Commission, within 90 days after the closing
of the Reorganization, a report detailing the debt held at the WEC Energy Group holding
company and Integrys sub-holding company levels, its relationship to total holding
company debt and any company plans to reduce the debt, along with WEC Energy
Group’s proportion of non-regulated operations in terms of total investment, revenues,
and operating income, with updated reports to be filed annually until the Joint Applicants
petition the Commission and receive approval to cease such reporting requirements;
(Staff Group Cross Ex. 1. (JAs Resp. to Staff DR MGM 5.02))°

21. NS and PGL register with SEC or in alternative provide a study
showing costs and savings from not registering

Peoples Gas and North Shore shall present a detailed study within six months after the
close of the Reorganization showing the costs and savings of U.S. Securities Exchange
Commission registration compared to remaining unregistered. (JAs Ex. 16.0, 9.; JAs Ex
15.1 REV #32.)

8 JAs Ex 15. 1 REV #28 is worded slightly different in a non-substantive way then Staff #18. Eith
er language is acceptable to Staff.

9 JAs Ex 15. 1 REV #29 is worded slightly different in a non-substantive way then Staff #19. Eith
er language is acceptable to Staff.

10 JAs Ex 15. 1 REV #30 is similar to but substantively different then Staff # 20. Staff # 20 contai
ns the language Staff and JAs ultimately agreed to and, thus, should be adopted.
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22. Notification to ICC of JA’s post merger capitalization

The Gas Companies shall file a compliance report in Docket No. 14-0496 within 180
days after the close of the Reorganization, with a copy to the Manager of the
Commission’s Finance Department, that describes the Gas Companies’ post-merger
capital structures and identifies capital structure adjustments, if any, that resulted from
the Reorganization. In the event that there are push-down accounting adjustments
made to the Gas Companies’ balance sheets as a result of the Reorganization, then the
Gas Companies shall file a petition with the Commission seeking Commission approval
of the fair value studies and resulting capital structures for the Gas Companies pursuant
to Section 6-103 of the Act. (JAs Ex. 7.0, 4.; JAs Ex. 15.1 REV, #31.)

23. Study of appropriate capital structure

Peoples Gas and North Shore shall perform a study of their appropriate post-merger
capital structures, similar to those ordered in Docket Nos. 11-0721 and 12-0001.
Commonwealth Edison Co., Order, ICC Docket No. 11-0721, 134 (May 29, 2012);
Ameren lllinois Co., Order, ICC Docket No. 12-0001, 121 (September 19, 2012). The
study, to be performed by the Gas Companies under the guidance of the ICC’s Finance
Department Manager, should commence no later than six months prior to, and be
presented to the Commission in final form at the time of or before, the filing of the Gas
Companies’ next rate case. (JAs Ex. 16.0, 12-13; JAs Ex. 15.1 REV #33.)

24. JAs commit to not seek recovery of rate case expense related to
size adjustments

The Joint Applicants commit not to seek recovery of any costs related to time spent by
Gas Companies witnesses on the affirmative development or affirmative presentation of
cost of common equity size adjustments for the Gas Companies in their future rate
cases for as long as they are owned by WEC Energy Group, Inc. The Joint Applicants
reserve the right to seek the recovery of costs associated with the defensive
development or defensive presentation of information regarding cost of common equity
size adjustments in future rate cases in the event that a party argues for a downward
adjustment to the common equity of one or both of the Gas Companies based upon the
size of the Gas Companies or their parent companies. (Staff Group Cross Ex. 1 (JAs
Resp. to Staff DR MGM 5.06).)
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25. JAs to file copies of all credit rating reports, if Mr. Gorman’s
dividend restriction condition is rejected

All credit reports and bulletins published by credit rating agencies specific to the Gas
Companies and WEC Energy Group shall be filed with the Commission in this docket
within 10 business days after being published, and in a manner consistent with the

requirements for publication imposed by the copyright holders. (Staff Group Cross Ex. 1
(JA Resp. to Staff DR MGM 5.05).)*

11 JAs Ex 15. 1 REV #34 is similar to but substantively different then Staff # 25. Staff #25 contai
ns the language Staff and the JAs agreed to and, thus, should be adopted.

58



B. APPENDIX B - List of Staff Proposed Merger Conditions Not Accepted
by Joint Applicants

1. PGL should be ordered to recommit to complete AMRP by 2030

Joint Applicants will reaffirm Peoples Gas’ commitment to the Commission in Docket
Nos. 09-0166/09-0167 (Consol.) to complete the Accelerated Main Replacement
Program (“AMRP”) by the end of 2030. (Staff Ex. 9.0, 15.)

2. FTE

Joint Applicants agree to maintain a minimum of 1,356 FTEs for Peoples Gas, 177.7 FTEs
for North Shore, and 493 FTEs for Integrys Business Support for two years after the close
of the transaction. The Joint Applicants also agree to the extent it implements any
recommendations in the final report on the Peoples Gas’ AMRP investigation that require
the hiring of additional personnel, those additional personnel shall not count toward the
FTE values previously identified and the Joint Applicants shall track them separately.
(Staff Ex. 9.0, 21)

3. JAs should be required to Implement a Pipeline Safety
Management System (PSMS) at the Gas Companies

The JAs shall work with Staff to implement a PSMS for the Gas Companies. The JAs
shall produce a draft PSMS for Commission approval within one year of the close of the
transaction. (See, Ill., A, 2., a.)

4. PGL should berequired to implement a program to move all Inside
customer meters to accessible outside locations within 10 years
from the effective date of the transaction

Any meter that is part of AMRP should be moved outside or to an accessible location
inside as part of AMRP by no later than 2030. Any meter not part of AMRP today or going
forward must be moved outside or to an accessible location inside within 10 years. (See,
., A., 2., b.)
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C. APPENDIX C - Post-Hearing Conditions Arising out of Commission-
Initiated Docket No. 15-0186, Investigation into Anonymous Letters
Sent to Commission Employees

1. JAs shareholders responsibility for expenses, costs, fines,
penalties, fees or economic losses of any description whatever,
arising out of unlawful or criminal activity discovered in the
course of any investigation into the two anonymous
whistleblower letters currently the subject of a Commission-
initiated investigation in Docket No. 15-0186

JAs shareholders shall be responsible for and shall not be permitted to recover through
rates any expenses, costs, fines, penalties, fees or economic losses of any description
whatever, however incurred, arising out of misconduct, unlawful or criminal activity
discovered in the course of any investigation into the two anonymous whistleblower letters
currently the subject of a Commission-initiated investigation in Docket No. 15-0186. The
investigation shall not be limited to Docket No. 15-0186, but shall encompass any other
related state or federal investigation. WEC and Integrys shall be permitted to enter into
a contractual arrangement regarding this liability.

2. Termination by WEC of employment or contractual relationships
with individuals found to have been improperly or illegally
involved in AMRP audit.

WEC shall terminate from employment or any contractual relationship any officers,
employees, agents or representatives of JAs found to have attempted to frustrate or
improperly influence the AMRP audit, or any officers, employees, agents or
representatives of JAs otherwise found to have committed material misconduct.
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D. APPENDIX D - Relevant Statutes
1. 7-204

Section 7-204 of the Act which addresses reorganizations provides that:

(a) For purposes of this Section, “reorganization” means any transaction which,
regardless of the means by which it is accomplished, results in a change in the ownership
of a majority of the voting capital stock of an lllinois public utility; or the ownership or
control of any entity which owns or controls a majority of the voting capital stock of a
public utility; or by which 2 public utilities merge, or by which a public utility acquires
substantially all of the assets of another public utility; provided, however, that
“reorganization” as used in this Section shall not include a mortgage or pledge transaction
entered into to secure a bona fide borrowing by the party granting the mortgage or making
the pledge.

In addition to the foregoing, “reorganization” shall include for purposes of this Section any
transaction which, regardless of the means by which it is accomplished, will have the
effect of terminating the affiliated interest status of any entity as defined in paragraphs
(@), (b), (c) or (d) of subsection (2) of Section 7-101 of this Act where such entity had
transactions with the public utility, in the 12 calendar months immediately preceding the
date of termination of such affiliated interest status subject to subsection (3) of Section 7-
101 of this Act with a value greater than 15% of the public utility’s revenues for that same
12-month period. If the proposed transaction would have the effect of terminating the
affiliated interest status of more than one lllinois public utility, the utility with the greatest
revenues for the 12-month period shall be used to determine whether such proposed
transaction is a reorganization for the purposes of this Section. The Commission shall
have jurisdiction over any reorganization as defined herein.

(b) No reorganization shall take place without prior Commission approval. The
Commission shall not approve any proposed reorganization if the Commission finds, after
notice and hearing, that the reorganization will adversely affect the utility’s ability to
perform its duties under this Act. In reviewing any proposed reorganization, the
Commission must find that:

(1) the proposed reorganization will not diminish the utility’s ability to provide adequate,
reliable, efficient, safe and least-cost public utility service;

(2) the proposed reorganization will not result in the unjustified subsidization of non-
utility activities by the utility or its customers:

(3) costs and facilities are fairly and reasonably allocated between utility and non-utility
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activities in such a manner that the Commission may identify those costs and facilities
which are properly included by the utility for ratemaking purposes;

(4) the proposed reorganization will not significantly impair the utility’s ability to raise
necessary capital on reasonable terms or to maintain a reasonable capital structure;

(5) the utility will remain subiject to all applicable laws, requlations, rules, decisions and
policies governing the regulation of lllinois public utilities;

(6) the proposed reorganization is not likely to have a significant adverse effect on
competition in those markets over which the Commission has jurisdiction;

(7) the proposed reorganization is not likely to result in any adverse rate impacts on
retail customers.

(c) The Commission shall not approve a reorganization without ruling on: (i) the allocation
of any savings resulting from the proposed reorganization; and (ii) whether the companies
should be allowed to recover any costs incurred in _accomplishing the proposed
reorganization and, if so, the amount of costs eligible for recovery and how the costs will
be allocated.

(d) The Commission shall issue its Order approving or denying the proposed
reorganization within 11 months after the application is filed. The Commission may extend
the deadline for a period equivalent to the length of any delay which the Commission finds
to have been caused by the Applicant’s failure to provide data or information requested
by the Commission or that the Commission ordered the Applicant to provide to the parties.
The Commission may also extend the deadline by an additional period not to exceed 3
months to consider amendments to the Applicant’s filing, or to consider reasonably
unforeseeable changes in circumstances subsequent to the Applicant’s initial filing.

(e) Subsections (c) and (d) and subparagraphs (6) and (7) of subsection (b) of this Section
shall apply only to merger applications submitted to the Commission subsequent to April
23, 1997. No other Commission approvals shall be required for mergers that are subject
to this Section.

(f) In approving any proposed reorganization pursuant to this Section the Commission
may impose such terms, conditions or requirements as, in its judgment, are necessary to
protect the interests of the public utility and its customers.

62



(220 ILCS 5/7-204.)(emphasis added)

2. 7-204A
Section 7-204A of the Act which addresses the approval of reorganizations, their
application requirements and the interactions between public utilities and affiliates

provides that:

(@) No lllinois public utility may reorganize as defined in Section 7-204 until the
Commission has approved the application therefor. The application for approval of
reorganization must at a minimum include the following information:

(1) The names and corporate relationships of all companies which are affiliated interests
of the public utility on the date the public utility applies for reorganization and the name of
any parent or subsidiary corporation of the public utility;

(2) A description of how the public utility plans to reorganize, including, if available at the
time of application:

(i) copies of the organizational documents associated with the reorganization, including
articles of incorporation or amendments to the articles of incorporation of all companies
including the public utility and any affiliated interests;

(ii) copies of any filings, including securities filings, related to the reorganization made
with any agency of this State or the federal government;

(3) The costs and fees attributable to the reorganization;

(4) The method by which management, personnel, property, income, losses, costs and
expenses will be allocated between the public utility and any affiliated interest;

(5) A copy of any proposed agreement between the public utility and any person with
which it will be an affiliated interest at the time of the application for reorganization; the
application for reorganization shall be amended to provide the Commission with any
proposed agreement up until the time the reorganization is approved,
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(6) An identification of all public utility assets or information in existence, such as customer
lists, which the applicant plans to transfer to or permit an affiliated interest to use, which
identification shall include a description of the proposed terms and conditions under which
the assets or information will be transferred or used; and

(7) A copy of a forecast showing the capital requirements of the public utility at the time
of the proposed reorganization. The forecast shall include for each public utility on an
annual basis for 5 years following the year of application:

(i) projected capital requirements;

(ii) sources of capital,

(i) the range of the projected capital structure; and

(iv) the assumptions underlying the information included in the forecast.

(b) No public utility may permit the use of any public utility employee’s services by any
affiliated interest except by contract or arrangement. No public utility may sell, lease,
transfer to or exchange with any affiliated interest any property except by contract or
arrangement. The contract or arrangement herein is subject to Commission review at the
discretion of the Commission, in the same manner as it may review any other public utility
and its affiliated interest.

This Section 7-204A shall not apply to any telecommunications carrier regulated pursuant
to Article XIII of this Act or to any public utility which became a subsidiary of another
corporation prior to the effective date of this amendatory Act of 1989. However, this
amendatory Act of 1989 may not be deemed to diminish the Commission’s control and
regulation over any public utility.

(220 ILCS 5/7-204A.)

3. 7-101

Section 7-101 of the Act, which addresses affiliated interests, provides that:

(1) The Commission shall have jurisdiction over holders of the voting capital stock of all
public utilities under the jurisdiction of the Commission to such extent as may be

64



necessary to enable the Commission to require the disclosure of the identity in respective
interests of every owner of any substantial interest in such voting capital stocks. One per
centum or more is a substantial interest, within the meaning of this subdivision.

(2)(i) Except as provided in subparagraph (ii) of this subsection (2), the Commission shall
have jurisdiction over affiliated interests having transactions, other than ownership of
stock and receipt of dividends thereon, with public utilities under the jurisdiction of the
Commission, to the extent of access to all accounts and records of such affiliated interests
relating to such transactions, including access to accounts and records of joint or general
expenses, any portion of which may be applicable to such transactions; and to the extent
of authority to require such reports with respect to such transactions to be submitted by
such affiliated interests, as the Commission may prescribe.

(i) The Commission shall have jurisdiction over affiliated interests having transactions,
other than ownership of stock and receipt of dividends thereon, with electric and gas
public utilities under the jurisdiction of the Commission, to the extent of access to all
accounts and records of such affiliated interests relating to such transactions, including
access to accounts and records of joint and general expenses with the electric or gas
public utility any portion of which is related to such transactions; and to the extent of
authority to require such reports with respect to such transactions to be submitted by such
affiliated interests, as the Commission may prescribe; provided, however, that prior to
requesting such access or reports from the affiliated interest, the Commission shall first
seek to obtain the information that would be included in such accounts, records or reports
from the public utility. The Commission shall not have access to any accounts and records
of, or require any reports from, an affiliated interest that are not related to a transaction,
including without limitation a transfer or exchange of tangible or intangible assets, with
the electric or gas public utility. Nothing in this paragraph shall limit the authority of the
Commission otherwise provided under this Act to have access to accounts and records
of, or to require reports from, the electric or gas public utility or to prescribe guidelines
which the electric or gas public utility must follow in allocating costs to transactions with
affiliated interests.

For the purpose of this Section, the phrase “affiliated interests” means:

(a) Every corporation and person owning or holding, directly or indirectly, 10% or more of
the voting capital stock of such public utility;

(b) Every corporation and person in any chain of successive ownership of 10% or more
of voting capital stock;
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(c) Every corporation, 10% or more of whose voting capital stock is owned by any person
or corporation owning 10% or more of the voting capital stock of such public utility, or by
any person or corporation in any such chain of successive ownership of 10% or more of
voting capital stock;

(d) Every corporation, 10% or more of whose voting securities is owned, directly or
indirectly by such public utility;

(e) Every person who is an elective officer or director of such public utility or of any
corporation in any chain of successive ownership of 10% or more of voting capital stock;

(f) Every corporation which has one or more elective officers or one or more directors in
common with such public utility;

(9) Every corporation or person which the Commission may determine as a matter of fact
after investigation and hearing is actually exercising any substantial influence over the
policies and actions of such public utility even though such influence is not based upon
stock holding, stockholders, directors or officers to the extent specified in this Section;

(h) Every person or corporation who or which the Commission may determine as a matter
of fact after investigation and hearing is actually exercising such substantial influence
over the policies and actions of such public utility in conjunction with one or more other
corporations or persons with which or whom they are related by ownership or blood
relationship or by action in concert that together they are affiliated with such public utility
within the meaning of this Section even though no one of them alone is so affiliated.

No such person or corporation is affiliated within the meaning of this Section however, if
such person or corporation is otherwise subject to the jurisdiction of the Commission or
such person or corporation has not had transactions or dealings other than the holding of
stock and the receipt of dividends thereon with such public utility during the 2 year period
next preceding.

(3) No management, construction, engineering, supply, financial or similar contract and
no contract or arrangement for the purchase, sale, lease or exchange of any property or
for the furnishing of any service, property or thing, hereafter made with any affiliated
interest, as hereinbefore defined, shall be effective unless it has first been filed with and
consented to by the Commission or is exempted in accordance with the provisions of this
Section or of Section 16-111 of this Act. The Commission may condition such approval in
such manner as it may deem necessary to safequard the public interest. If it be found by
the Commission, after investigation and a hearing, that any such contract or arrangement
is_not _in the public interest, the Commission may disapprove such contract or
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arrangement. Every contract or arrangement not consented to or excepted by the
Commission as provided for in this Section is void.

The consent to, or exemption or waiver of consent to, any contract or arrangement under
this Section or Section 16-111, does not constitute approval of payments thereunder for
the purpose of computing expense of operation in any rate proceeding. However, the
Commission shall not require a public utility to make purchases at prices exceeding the
prices offered by an affiliated interest, and the Commission shall not be required to
disapprove or disallow, solely on the ground that such payments yield the affiliated
interest a return or rate of return in excess of that allowed the public utility, any portion of
payments for purchases from an affiliated interest.

(4) The Commission may by general rules applicable alike to all public utilities affected
thereby waive the filing and necessity for approval of contracts and arrangements
described in subparagraph (3) of this Section in cases of (a) contracts or arrangements
made in the ordinary course of business for the employment of officers or employees; (b)
contracts or arrangements made in the ordinary course of business for the purchase of
services, supplies, or other personal property at prices not exceeding the standard or
prevailing market prices, or at prices or rates fixed pursuant to law; (c) contracts or
arrangements where the total obligation to be incurred under such contract or
arrangement does not exceed the lesser of (i) $5,000,000 or (ii) 2% of the public utility’s
receipts from all tariffed services (as defined in XVI)! in the preceding calendar year; (d)
the temporary leasing, lending or interchanging of equipment in the ordinary course of
business or in case of an emergency; and (e) contracts made by a public utility with a
person or corporation whose bid is the most favorable to the public utility, as ascertained
by competitive bidding. If the Commission, after a hearing, finds that any public utility is
abusing or has abused such general rule and thereby is evading compliance with the
standard established herein, the Commission may require such public utility to thereafter
file and receive the Commission’s approval upon all such transactions, but that general
rule shall remain in full force and effect as to all other public utilities.

(220 ILCS 5/7-101.) (emphasis added)

4. 9-230

Section 9-230 of the Act which addresses Rate of return; financial involvement with

nonutility or unregulated companies provides:

Rate of return; financial involvement with nonutility or unregulated companies. In
determining a reasonable rate of return upon investment for any public utility in any
proceeding to establish rates or charges, the Commission shall not include any (i)
incremental risk, (ii) increased cost of capital, or (iii) after May 31, 2003, revenue or
expense attributed to telephone directory operations, which is the direct or indirect result
of the public utility’s affiliation with unregulated or nonutility companies.

(220 ILCS 5/9-230.)
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5. 6-103

Section 6-103 of the Act which addresses capitalization in mergers, consolidations

and reorganizations provides:

The capitalization of a public utility formed by a merger or consolidation of two or
more corporations shall be subject to the approval of the Commission, but in no event
shall the Commission approve a capitalization exceeding the sum of the capital stock of
the corporations so consolidated, at the par value thereof, and any additional sum actually
paid in cash for improvements; nor shall any contract for consolidation or lease be
capitalized in the stock of any corporation whatever; nor shall any corporation hereafter
issue any bonds against or as a lien upon any contract for consolidation or merger. In any
reorganization of a public utility, resulting from forced sale, or in any other manner, the
amount of capitalization, including therein all stocks and stock certificates and bonds,
notes and other evidences of indebtedness, shall be such as is authorized by the
Commission, which in making its determination, shall not exceed the fair value of the
property involved. Issuance of stocks and stock certificates, and bonds, notes or other
evidences of indebtedness in connection with any consolidation, merger, or
reorganization shall be subject to all the terms of Sections 6-101 and 6-102 of this Act.

(220 ILCS 5/6-103.)
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